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MONOLOPY AND RESTRAINT OF TRADE UNDER THE 
SHERMAN ACT 
(continued ) 


Part THREE 
THE SHERMAN ACT 
CuHapter I—Earty Decisions UNDER THE SHERMAN ACT 


The Sherman Anti-Trust Act,’® entitled “An Act to Protect Trade 


’ 


and Commerce against Unlawful Restraints and Monopolies,” was 
passed as the titie indicates to protect interstate and foreign com- 
merce against unlawful restraints and monopolies. 

The offenses prohibited by the act are chiefly set forth in sections 
one and two, the boundaries and limitations of which have often been 
fiercely contested in our federal courts. The language of these sec- 
tions is as follows: 

Section One (Restraint of trade) 


Every contract, combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce among the several states, or with 
foreign nations, is hereby declared to be illegal. Every person who shall 
make any such contract or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both such punishments, in the discretion of 
the court. 


Section Two (Monopoly) 


Every person who shall monopolize or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several states, or with foreign nations, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said punishments, in the discretion of 
the court. 





“Act of July 2, 1890, 26 Stat. at L. 209, U. S. Comp. Stat. p. 3200. 
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Section 3 of this act provides in substance that every contract, 
combination in form of trust or otherwise, or conspiracy in restraint 
of trade in any territory of the United States or in the District of 
Columbia is declared illegal. A penalty for the violation of this 
section is also provided. 

Section 4 vests jurisdiction in the circuit courts of the United 
States to restrain violations ; it also provides for prosecuting officers, 
procedure, hearing, temporary restraining order, etc., 

Section 5 provides for the summoning of other parties before 
court, the issuance of subpoenas, etc., 

Section 6 declares that any property in transit belonging to any 
trusts, etc., shall be forfeited to the United States, and may be 
seized and condemned as provided by law. 

Section 7 provides for the recovery of threefold damages and 
costs of suit, by any one injured in his business. 

Section 8 defines the word “person” and “persons” as used in 
this act. 

The language of the act indicated the evil it was designed to 
curb and it now remained for the courts to determine its scope, 
purpose, limitation and application. 

The first case which the United States Supreme Court decided 
under this statute is commonly known as the Sugar Trust Case.” 
It involved the legality of the acquisition by the American Sugar 
Refining Company—controlling sixty-five per cent of the sugar 
refined in the United States—of four Philadelphia refineries—con- 
trolling thirty-three per cent—stock in the former corporation being 
given in payment. The Supreme Court held that the Sherman Act 
applied only to transactions which directly affected interstate com- 
merce; that so far as the record showed, the combination here 
affected only manufacture;—and manufacture was not part of 
commerce—that although a monopoly in manufacture might be 
created and although a monolopy in sale might follow, yet its effect 
upon interstate commerce was indirect and incidental and hence not 
within the purview of the Anti-Trust Act. 

Chief Justice Fuller, delivering the opinion of the court, said: 


It was in the light of well-settled principles that the act of July 2, 1890, 
was framed. * * * what the law struck at was combinations, contracts, 





"United States v. E. C. Knight Co., 156 U. S. 1 (1895). 
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and conspiracies to monopolize trade and commerce among the several 
states or with foreign nations; * * *, 


This case merely decided that a monopoly of manufacture was 
not within the statute and, therefore, was not void. 

Then, two years after the decision in the case of United States v. 
E. C. Knight,** the United States Supreme Court was again called 
upon to interpret the Sherman Act. In the next case decided there- 
under it held®® that a combination of fifteen competing railroads, 
practically monopolizing the through traffic from the Mississippi and 
the Missouri to the Pacific, to fix rates by means of a central com- 
mittee, restricted competition and directly affected interstate com- 
merce, and was, therefore, in restraint of trade and void under the 
Sherman Act. The two real questions involved in this case were: 
(1) Whether the Sherman Act applied to railroads, (2) Whether it 
included reasonable as well as unreasonable restraints of trade. Both 
questions were answered in the affirmative by the majority of the 
court. It was also held that a combination need not be in the form 
of a trust in order to fall within the Act. This decision is important 
in that it established that the Sherman Act applies to all contracts in 
restraint of trade including those between railroad companies. 

In discussing the scope of the act, Justice Peckham says: 


In the Knight Company Case, supra, it was said that this statute applied 
to monopolies in restraint of trade of interstate or international trade or 
commerce, and not to monopolies in manufacture even of a necessary of 
life. It is readily seen from these cases that, if the act does not apply to 
the transportation of commodities by railroads from one state to another 
or to foreign nations, its application is so greatly limited that the whole 
act might as well be held inoperative. Still another ground for holding the 
act inapplicable is urged, and that is that the language covers only con- 
tracts or combinations like trusts, or those which, while not exactly trusts, 
are otherwise of the same form or nature. This is clearly not so. 

While the statute prohibits all combinations in the form of trusts or 
otherwise, the limitation is not confined to that form alone. All combina- 
tions which are in restraint of trade or commerce are prohibited, whether in 
the form of trusts or in any other form whatever. 

We think, after a careful examination, that the statute covers, and was 
intended to cover, common carriers by railroad. 





*United States v. E. C. Knight, 156 U. S. 1, (1895). 
*United States v. The Traus-Missouri Freight Association, 166 U. S. 290 (1897). 
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Mr. Justice White submitted a very vigorous dissenting opinion, 
which was concurred in by Mr. Justice Field, Gray, and Shiras. He 
said: 

It is correct to say that at common law the words “restraint of trade” 
had a generic signification which embraced all centracts which restrained 
the freedom of trade, whether reasonable or unreasonable, and, therefore, 
that all such contracts are within the meaning of the words “every contract 
in restraint of trade?” I think a brief consideration of the history and 
development of the law on the subject will not only establish the inaccuracy 
of this proposition, but also demonstrate that the words “restraint of trade” 
embrace only contracts which unreasonably restrain trade, and, therefore, 
that reasonable contracts, although they, in some measure, “restrain trade,” 
are not within the meaning of the words. 


This dissenting opinion is quite important, since it later became 
the majority opinion in the famous Standard Oil and American To- 
bacco Company Cases, although Mr. Justice White subsequently 
attempted to reconcile the Traffic Association cases with the de- 
cision in the Standard Oil Case. 

The following year the same court was again called upon in the 
case of United States v. Joint Traffic Association'’® to determine 
whether a somewhat similar combination was valid. In this case 
thirty-one railroad companies, engaged in transportation between 
Chicago and the Atlantic Coast, formed themselves into an associ- 
ation known as the Joint Traffic Association, by which they agreed 
that the association should have jurisdiction over competitive traffic, 
except as noted, passing through the western termini of the trunk 
lines and other places as designated, and to fix rates, fares and 
charges therefor, and power to change the same. The real object of 
this combination was to have all changes in established rates emanate 
from the directors of the companies instead of from the traffic 
managers. The court held that this combination was practically 
identical with that in the 7rans-Missouri Case, and, reiterating the 
propositions laid down in that case, held such association illegal. 

The Supreme Court decided also that the act is constitutional 
under the commerce clause. On this point it was said: 

The question really before us is whether Congress, in the exercise of its 


right to regulate commerce among the several states, or otherwise, has the 
power to prohibit, as in restraint of interstate commerce, a contract or 





U. §. v. Joint Traffic Association, 171 VU. S. 505 (1898). 
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combination entered -into and formed for the purpose of establishing and 
maintaining interstate rates and fares for the transportation of freight and 
passengers on any of the railroads parties to the contract or combination, 
even though the rates and fares thus established are reasonable. Such an 
agreement directly affects and of course is intended to affect the cost of 
transpprtation of commodities, and commerce consists, among other things, 
of-the transportation of commodities, and if such transportation be between 
States it is interstate commerce. The agreement affects interstate com- 
merce by destroying competition and by maintaining rates above what com- 
petition might produce. * * * Has not Congress with regard to inter- 
state commerce and in the course of regulating it, in the case of railroad 
corporations, the power to say that no contract or combination shall be 
tegal which shall restrain trade and commerce by shutting out the opera- 
tion of the general law of competition? We think it has. 


This was a five to three decision. Mr. Justice White, Gray, and 
Shiras dissented but wrote no dissenting opinion. Mr. Justice Mc- 
Kenna, who succeeded Mr. Justice Field, took no part in the deter- 
mination of this case. 

The basis for the decisions in the Trans-Missouri Case’ and the 
Joint Traffic Association Case’? seems reasonably clear. The rail- 
roads all operated under special franchises. The general public was 
excluded from the business. If several railroads were permitted to 
operate it is plain that they should compete, and, as all the rest of 
the public was excluded, these railroads except for competition had 
a monopoly among themselves. When, therefore, such railroads 
united, they violated the declared public policy in favor of competi- 
tion and also achieved an actual monopoly. All combinations of 
public utilities, which can only operate under a special franchise from 
the government are illegal per se at common law and under the 
Sherman Act. Hence, in regard to railroads it is true that under the 
Sherman Act every restraint of trade by combination and every 
attempt to monopolize of combination is illegal. This is so because 
of the standard which the common law and the Sherman Act adopts. 

It should also be noted that in the Trans-Missouri Freight and 
Joint Traffic Association Cases it was held, or at least said, that all 
contracts in restraint of trade were made unlawful by the Sherman 
Act irrespective of whether they were reasonable or not. Subse- 
quently the Supreme Court denied that they had ever declared that 





United States y. The Trans-Missouri Freight Association, 166 U. S. 290 (1897). 
20 nited Siutes vy. Joint Traffic Association, 171 U.S. 505 (1898). 
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all contracts in restraint of trade are void, under the Sherman Act. 
Twelve years later, in the Standard Oil and American Tobacco 
Cases, the court adopted the famous “rule of reason” as the proper 
test; and it devoted considerable space to reconciling those decisions 
with the earlier Trans-Missouri Freight and Joint Traffic Association 
Cases. 

In the same year (1898) the Supreme Court was called upon to 
determine the legality of the combinations involved in the Live Stock 
Exchange Cases.‘°* The facts in these two cases were almost identi- 
cal, the chief difference being that the members of the Kansas City 
Exchange were commissioned merchants while the members of the 
Traders Exchange purchased and sold cattle for themselves. In 
each of these cases the rules of the association forbade members 
from dealing with competing non-members and also imposed certain 
restrictions on the methods of going business. The court held in 
both cases that the combinations did not directly affect interstate 
commerce and hence were not within the perview of the Act. Justice 
Harlam dissented. 

In neither of these cases was the court called upon to define, and 
it did not declare, the limits of the power of Congress to legislate 
under the commerce clause of the Federal Constitution. The court 
merely determined, that, in order that a particular contract should 
fall within the condemnation of the Statute, its direct and immediate 
effort must be to restrain commerce among the states. 

The next year the Supreme Court considered the case of Addyston 
Pipe and Steel Company v. United States.°* The United States 
Circuit Court of Appeals had entered an injunction restraining the 
defendants from maintaining the combination in cast iron described 
in the bill. The case was appealed to the Supreme Court. The facts 
were briefly these: A number of companies manufacturing iron pipe 
in different states formed a combination whereby the territory in 
which they operated, which included a large part of the United 
States, was divided into “free” and “pay” territory. The reserved 
cities—“free” territory—were allotted to particular members of 
the combination, free of competition from the others. In the pay 
territory all offers to purchase pipe were submitted to a committee, 





18Hopkins v. United States, 171 U. S. 578 (1898) ; 
Anderson v. United States., 171 U. S. 604 (1898). 
%%4ddyston Pipe & Steel Co. v. U. S., 175 U. S. 211 (1899). 
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which determined the price and then awarded the contract to that 
member of the combination which agreed to pay the largest bonus 
to the other members of this association. It was proven that this 
combination controlled the market throughout a large territory. The 
court in a unanimous decision held the association illegal. It held 
further that the direct effect of the agreement was to restrain inter- 
state commerce and hence was not covered by the case of U. S. v. 
E. C. Knight..°° The contention of the defendants that the restraint 
upon interstate commerce was indirect received but scant considera- 
tion. The facts as set forth in the decision of the Circuit Court of 
Appeals “shows conclusively,” the court said, “that the effect of the 
combination was to enhance prices beyond a sum that was reason- 
able.” 

This was the first decision of the Supreme Court, since the Knight 
(Sugar Trust) Case that related directly to industrial combinations. 
This decision, undoubtedly, strengthened the Sherman Act, and 
increased the power of the government to deal with the combinations 
and trusts already established. 

After the decision in the Addyston Case, the Supreme Court was 
not called upon to interpret the Sherman Act for three years. Then 
in 1902, it took under consideration the question whether the con- 
ditions of a contract relating to articles protected by letters patent 
of the government of the United States. It held that the statute 
“clearly does not refer to that kind of a restraint of interstate com- 
merce which may arise from reasonable and legal conditions imposed 
upon the assignee or licensee of a patent by the owner thereof, re- 
stricting the terms upon which the article may be used and the price 
to be demanded therefor.’”*°* The court said further: “Such a 
construction of the act we have no doubt was never contemplated by 
its framers. * * * The owner of a patented article can, of 
course, charge such price as he may choose, and the owner of a 
patent may assign it or sell the right to manufacture and sell the 
article patented upon the condition that the assignee shall charge a 
certain amount for such article.” 

The Supreme Court, in February, 1904, in the case of W. W. 
Montague & Co. v. Lowry,’ in an action against a western associ- 





1807, §. v. E. C. Knight, 156 U. S. 1, 15 Sup. Ct. 249. 
Bement vy. National Harrow Co., 186 U. S. 70, 92 (1962). 
“Montague & Co. v. Lowry, 24 Sup. Ct. 307 (1904). 
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ation of tile and mantel dealers for treble damages reiterated the 
principles laid down in the Addyston Pipe Case.°* The association 
was composed of wholesale dealers in tiles, mantels and grates in 
San Francisco, California, and vicinity, and nonresident manufac- 
turers of tiles and fire place fixtures, in which the dealers agreed not 
to purchase from manufacturers not members of the association, and 
not to sell unset tile to non-members for less than list prices, which 
were more than 50 per cent higher than prices to members. The 
manufacturers agreed not to sell their products or wares to non- 
members at any price under penalty of forfeiture of membership. 
The combination controlled the market and the court held that it 
directly affected interstate commerce and hence was void—as an 
agreement or combination, within the purview of the Anti-Trust Act. 


Cuapter II—Tue NortTHERN SECURITIES CASE. 


Up to this time the Supreme Court had laid down the distinction 
between indirect and direct effects upon interstate commerce; and it 
had condemned all combinations in restraint of trade both of rail- 
roads and industrial plants. But now it had before it for consider- 
ation a new type of combination. It was called upon to determine 
whether a combination of competing railroads wrapped up under the 
veil of a holding corporation was in violation of the provisions of 
the Sherman Act. And, in March, 1904, the epoch-making decision 
in the Northern Securities Case’’® was rendered. The facts were 
briefly these : 

The Great Northern Railway Company and the Northern Pacific 
Railway Company owned, controlled, and operated separate lines of 
railroad—the former road extending from Superior and Duluth 
and St. Paul to the Pacific Coast; the latter road extending from 
Ashland, Duluth and St. Paul to the Pacific Coast. The two lines, 
main and branches, about 9,000 miles in length, were parallel and 
competing lines across the continent through the northern tier of 
states between the Great Lakes and the Pacific Coast, and the two 
companies were engaged in active competition for freight and pass- 
enger traffic. 

Under the leadership of Mr. James J. Hill and his associate stock- 
holders of the Great Northern Railway Company, and Mr. J. Pier- 





84 ddyston Pipe & Steel Co. v. United States, 175 U. S. 211 (1899). 
United States v. Northern Securilies Co., 193 U. S. 197 (1904). 
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pont Morgan, and his associate stockholders of the Northern Pacific 
Railway Company, these competing companies conceived the scheme 
of organizing a corporation under the laws of New Jersey which 
should hold the shares of the stock of. the constituent companies ; 
such shareholders, in lieu of their shares in these companies, to 
receive, upon an agreed basis of value, shares in the holding company. 
Pursuant to such combination the Northern Securities Company was 
organized as the holding Company through which the scheme was 
executed. Under such scheme the holding company became the cus- 
todian of more than nine-tenths of the stock of the Northern Pacific, 
and more than three-fourths of the stock of the Great 
Northern,—the stockholders of the companies who delivered their 
stock receiving upon the agreed basis shares of stock in the holding 
company. The shareholders of the two companies disappeared, as 
such, for the moment, but immediately reappeared, as stockholders 
of the holding company, which thereafter was to guard the interests 
of both sets of stockholders as a unit, and to manage both lines of 
railroad as if held in one ownership. Necessarily, the constituent 
companies ceased, under such combination, to be in active compeu- 
tion for trade and commerce along their respective lines, and, be- 
came, practically, one powerful consolidated corporation, the prin- 
cipal object of which was to form the combination under which 
competition between the constituent companies would cease. A ma- 
iority of the court held that the transaction was in essence a combina- 
tion; that it directly affected interstate commerce and supressed com- 
petition and hence was void under the Sherman Act." Chief Justice 
Fuller and three associate justices (White, Perkham, and Holmes) 
who dissented, held, (1) “that there is no combination in restraint of 
trade until something is done with the intent to exclude strangers to 
the combination from competing with it in some part of the business 
which it carries on,” and (2) that the ownership of stock in compet- 
ing railroads does not involve interstate commerce. 

It should be noted that Mr. Justice Brewer, who held the balance 
of power in this case, though he reversed his former opinion that the 
act applies to reasonable as well as unreasonable restraints, came to 
the conclusion that the restraint in the case under consideration, was 
unreasonable and ruled against the Northern Securities Company. 





wFor the decision of the Supreme Court approving the plan of dissolution 
agreed upon, see, Harriman vy. Northern Securities Co., 197 U. S. 375. 
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The court, in its opinion, lays down the following principles as 


deducible from former deciisons of the court: 





That although the act of Congress known as the anti-trust act has no 
reference to the mere manufacture or production of articles or commodities 
within the limits of the several states, it does embrace and declare to be 
illegal every contract, combination or conspiracy, in whatever form, of 
whatever nature, and whoever may be parties to it, which directly or 
necessarily operates in restraint of trade or commerce among the several 
states or with foreign nations; 

That the act is not limited to restraints of interstate or international 
trade or commerce that are unreasonable in their nature but embraces all 
direct restraints imposed by any combination, conspiracy, or monopoly upon 
such trade or commerce; 

That railroad carriers engaged in interstate or international trade or 
commerce are embraced by the act; 

That combinations, even among private manufacturers or dealers, where- 
by interstate or international commerce is restrained, are equally embraced 
by the act; 

That Congress has power to establish rules by which interstate and inter- 
national commerce shall be governed, and, by the anti-trust act, has pre- 
scribed the rule of free competition among those engaged in such com- 
merce ; 

That every combination or conspiracy which would extinguish competi- 
tion between otherwise competing railroads engaged in interstate trade or 
commerce, and which would in that way restrain such trade or commerce, 
is made illegal by the act; 

That the natural effect of competition is to increase commerce, and an 
agreement whose direct effect is to prevent this play of competition re- 
strains instead of promoting trade and commerce; 

That to vitiate a combination such as the act of Congress condemns, it 
need not be shown that the combination, in fact, results or will result, in 
a total suppression of trade or in a complete monopoly, but it is only 
essential to show that, by its necessary operation, it tends to restrain in- 
terstate or international trade or commerce or tends to create a monopoly 
in such trade or commerce and to deprive the public of the advantages that 
flow from free competition. 

That the constitutional guaranty of liberty of contract does not prevent 
Congress from prescribing the rule of free competition for those engaged 
in interstate and international commerce ; and, 

That under its power to regulate commerce among the several states and 
foreign nations, Congress had authority to enact the statute in question. 


After stating these principles, the court went on to say: 


No one, we assume, will deny that these propositions were distinctly 
announced in the former decisions of this court. 
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The decision in the Northern Sccurities Case" is now generally 
accepted as sound both logically and economically. It is to be sup- 
ported on the same basis at the decisions in the Trans-Missouri 
Freight Association™* and the Joint Traffic Association Cases." 
That is, all combinations of public utilities, which can operate only 
under special franchises, so that the public is generally excluded from 
the business, are illegal per se at common law, and hence, also illegal 
per se under the Sherman Act where interstate or foreign commerce 
is concerned. The actual decision in this case is confined therefore 
to cases where public utilities, which must have special franchises 
under which to operate, combine. In this view it would make no 
difference whether the combination were effected by a holding cor- 
poration or an individual and the suggestion of Mr. Justice Brewer 
and Mr. Justice Holmes that an individual could have secured the 
stock control of these railroads cannot logically be sustained. There 
is, of course, this obvious distinction between the Traffic Association 
Cases and the Northern Securities merger in that the combinations 
in the two former cases had as their direct object the maintenance 
of agreed rates, and each agreement showed on its face that it was 
entered into the restrain trade. In the Northern Securities merger 
case, however, a combination was created and nothing further. Its 
necessary result was not a restraint of trade, although that would be 
its almost inevitable result. The practical result in both cases would 
be exactly the same. 

It should be noted also that the opinion of the majority contains 
no suggestion of the proper basis for the decision. It speaks of 
combinations of industrial and trading companies, as if the court 
were entitled to treat combinations of railway corporations operating 
under a special franchise in the same way as it was combinations of 
industrial and trading companies. This language of the court would 
seem to indicate that the court was, in addition to making no dis- 
tinction between railway corporations operating under a special fran- 
chise and combinations of industrial and trading companies, assert- 
ing that no combination which eliminated competition between the 
units would be legal. This apparent position of the court created a 
strong protest against this decision. 





11193 U. S. 197, 24 Sup. Ct. 436. 
12166 U. S. 290, 17 Sup. Ct. 546. 
433471 U. S. 505, 19 Sup. Ct. 25. 
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This decision was of considerable importance in that it was the first 
instance in which a holding corporation was attacked under the 
Sherman Act as a combination in restraint of trade. It, too, had a 
very decided influence upon economic conditions of the day, as it 
gave a pronounced set-back to the use of the holding corporation 
scheme in the organization of business combinations. 

(To be continued.) 
HERBERT HuGH NauJoks, 
Madison, Wisconsin. 
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Torts—LANpDLorD AND TENANT—Duty oF OWNER TO WARN TENANT OF 
Hippen Trap CreEATED By CHANGE IN THE CONDITION OF THE PREMISES.—In 
the case of Woodruff v. Ellenbecker, Wis. ——, 215 N. W. 816, the plain- 
tiff, (tenant) had for a long period of time been using a box on the premises 
for the deposit of rubbish which box was so constucted that the cover would 
stay up without being fastened. The cover became in need of repair and the 
defendant (landlord) repaired it in such a manner that the cover, when raised, 
would fall back on the box unless carefully adjusted. He gave no notice of 
the change to the tenant. As a result, when plaintiff raised the cover and 
was about to deposit rubbish therein, the cover fell back, injuring her. The 
trial court directed a verdict for the defendant. 

The majority of the Supreme Court held that the change in the condition 
of the cover made the box a dangerous trap to the tenant using it, and omission 
to notify the tenant of the change was evidence from which the jury might 
have found that the injury to the plaintiff was due to defendant’s negligence. 
Mr. Justice Eschweiler dissenting, was of the opinion that the repairs made 
did not create a trap or hidden danger so as to impose upon the defendant the 
duty to notify the plaintiff of the change made in the condition of the cover. 

The rule seems to be well settled that in the absence of any warranty 
or agreement on the part of the landlord to keep the premises in good repair 
and in a suitable condition for the occupancy of the tenant, he is not bound 
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to do so. Nor is he liable to the tenant for an injury caused by the premises 
getting out of repair. Cole v. McKey, 66 Wis. 500, 29 N. W. 279; Dowling v. 
Nubling, 97 Wis. 350, 72 N. W. 871; Kuhn v. Sol. Heavenrich Co., 115 Wis. 
447, 91 N. W. 994, 60 L. R. A. 585; Auer v. Vahl, 129 Wis. 635, 109 N. W. 
529; Rosenthal y. Forest Bohemian Building Loan Association, 192 Wis. 326, 
212 N. W. 526; Flaherty v. Nieman, 125 Iowa, 546, 101 N. W. 280; Wood v. 
Carson, 257 Pa. 522, 102 Atl. 811; Samuels v. A. M. Realty Co., 165 N. Y. 
Supp. 979. In Cole v. McKey, supra, the court held: “In the absence of any 
secret defect, or deceit, or warranty, or agreement on the part of the landlord 
to repair, the tenant takes the leased premises in the condition they happen 
to be in at the time of the leasing, and that in such case the landlord is not 
liable to the tenant for an injury caused by the premises being out of repair 
during the term’”—citing numerous cases. 

If the owner, although not under any obligation to make any repairs, does 
undertake to make them, he must exercise reasonable diligence not to create 
a condition which may result in injury to the tenant. If he fails to do so, he 
is liable for any injuries which may result to the tenant from the negligent 
manner in which he does the work, or for injury resulting from the dangerous 
condition of the premises. Wertheimer v. Saunders, 95 Wis. 573, 70 N. W. 824, 
37 L. R. A. 146; Wilber v. Follansbee, 97 Wis. 577, 72 N. W. 741; Myhre v. 
Schleuder, 98 Minn. 234, 108 N W. 276, at page 278. The court in Gill v. 
Middleton, 105 Mass. 477, 7 Am. Rep. 548, said: “A landlord is liable to his 
tenant for injuries resulting to his tenant from a failure to exercise ordinary 
skill in making repairs upon the premises, even though the same were gratuit- 
ous.” 

The fact that the action of the owner in making the repairs was entirely 
gratuitous does not affect the question of his liability. Wertheimer v. Saunders, 
supra. The rule appears to be that, “if a person makes a gratuitous engage- 
ment, and actually enters upon the execution of the business, and does it amiss, 
through the want of due care, by which damage ensues to the other party, 
an action will lie for the misfeasance.” 2 Kent’s ComMENTARIES, 570. 

If the owner creates a dangerous place upon the land belonging to him, he 
must give notice of the danger to persons who have a right to enter and use 
the premises, and if he fails to do so he will be responsible for any injury 
occuring to such persons. Hupfer v. National Distilling Co., 114 Wis. 279, 90 
N. W. 191; Brinilson v. Chicago & N. W. R. Co., 144 Wis. 614, 129 N. W. 
664, 32 L. R. A. (N. S.) 359; Greenfield v. Miller, 173 Wis. 184, 180 N. W 
834; Zetley v. Jame Realty Co., 185 Wis. 205, 201 N. W. 252; Oliver v. Wor 
cester, 102 Mass. 489. 

The liability of the landlord, in such a case, does not depend upon tha 
breach of any contractual duty, but rests upon the question whether the legal 
rights of others have been violated by the mode in which the assumed duty 
has been performed. Wertheimer v. Saunders, supra. The question of negli- 
gence and contributory negligence is for the jury. Pitsner v. Shinneck, 39 
Wis. 129; Jaquish v. Town of Ithaca, 36 Wis. 108; Townley v. Chicago, M. 
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& St. P. Ry. Co., 53 Wis. 626, 11 N. W. 55; Bohan v. Milwaukee, L. S. & W. 
Ry. Co., 58 Wis. 30, 15 N. W. 801. 

It appears that the rule of the principal case is in accord with the majority 
rule that if a person voluntarily and gratuitously makes repairs upon another's 
premises, whether as landlord or in any other capacity, he is bound to take 
reasonable care therein, so that his act may not endanger those who have a 
right to use the premises, and if he creates a danger, and that danger results 
in injury to one rightfully upon the premises, he is liable therefore. 


PuHitip WEINBERG. 


*“Corpus” AND “INCOME.”—The recent case of Herzberg v. Wisconsin Tax 
Commission, —— Wis. , 215 N. W. 936, is well calculated to arouse some 
interest, as it appears to be a “throw-back” from the old case of State ex rel. 
Kempsmith v. Widule, 161 Wis. 389, 154 N. W. 695, which was disposed of 
effectively by Justice Siebecker in the tangled case of State ex rel. Hickox v. 
Widule, 166 Wis. 113, 163 N. W. 648. Some confusion still appears to exist 
between “corpus” and “income.” 

By “corpus” of an estate, for inheritance tax purposes, we mean the 
actual existing property owned by decedent, and left by him at death, as dis- 
tinguished from “income” which is the product or earnings of the property 
after death, and which is not subject to the inheritance tax, but is subject to 
the income tax. 

But all corpus is income at some stage of its history; and the same 
property may be both corpus and income at the same time, and subject to both 
taxes. 








*This note should be read in connection with the note by same contributor, 
“Applicability of Wisconsin Income Tax to Annuities bequeathed to the Tax- 
payer?” in the January, 1928, Wisconsin Law Review. In the instant case it is 
submitted, contrary to the views of the respected contributor, that the decision of 
the court well may be sustained. By section 71.09, (5), Wisconsin Statutes 1925, 
the executor or administrator was assessed on the income received by the deceased 
during the taxable year, and also “on the taxable income received by him from 
the estate of the deceased.’”’ Assuming in the present case that the deceased kept 
his accounts on a cash basis the commissions were not income to the deceased, 
because never actually received. They were not income received from the estate 
because not, according to the annotator’s definition above, “the product or earn- 
ings of the property after death.”’ The estate, having been valued at the time of 
death to include these unpaid commissions, the subsequent payment of the unpaid 
commissions did not enhance it. The payment did not constitute an earning of 
the estate after death, but was a portion of the estate itself. In this the case 
differs from the receipt by a legatee of annuities, which are the product or earn- 
ings of the estate in the shape of interest. If the case is to be attacked, the most 
feasible approach is, as stated in the above note, “that the legislature intended 
that all earnings are to be taxed under the income tax law” and that the statute 
should be liberally construed to such end. However, be the decision in Herzberg 
v. The Tax Commission right or wrong, section 71.095, Wisconsin Statutes 1927, 
now makes such receipts as these taxable income of the personal representative. 
By Amendment by the last session of the legislature the statute now assesses to 
the personal representative receipts, which “would have been taxable as income to 
the decedent had he survived.” (R.A.B.) 
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Let us assume that the decedent here left an estate of one hundred thou- 
sand dollars accumulated out of his earnings of the last ten or fifteen years. 
He paid an income tax each year upon his taxable income of the preceding 
year. Now the same property is cailed upon to pay an inheritance tax. This 
is not double taxation any more than the annual tax of a farmer upon the 
same property. 

Now suppose decedent earns ten thousand dollars of taxable income last 
year, cash in bank, and dies late in December. This ten thousand dollars is 
income for the year and subject to the income tax, to be returned by his 
executor. It is also a part of the corpus of his estate, and subject to the 
inheritance tax. This is the simplest case of the same property being both 
income and corpus at the same time, and subject to both taxes. 

If we now go a step farther and assume that decedent earned ten thousand 
dollars during the year, which is charged on his books, but not collected at 
the time of death, it is a part of the corpus, and subject to the inheritance tax; 
and it is also subject to the income tax if collected during administration of the 
estate. (Sec. 71.09 (5) Statutes of 1925.) Here we have also property 
which is both taxable income, and corpus, and subject to both taxes. 

In the Hersberg case it appears that decedent was an insurance agent, 
and had earned certain “renewal commissions” payable from time to time in 
the future. These earnings were property having present value at the time 
of death, which value was determined, and was subject to the inheritance tax. 
This is clear enough. 

But on what theory it escaped being income and subject to the income tax 
when collected is not so clear. Here we have a corpus made up of two parts; 
earnings accumulated before death upon which the income tax had been paid 
annually as earned; and earnings before death but not collectible until after 
death, upon which no income tax had ever been paid. It is to be assumed 
that the legislature intended that all earnings are to be taxed under the income 
tax law, (except, of course, proper deductions and exemptions): and that the 
statute should be construed to effect that intention so far as possible. 

The rather clear implication in the Hersberg case is that if the property 
is a part of the corpus it cannot be income within the meaning of the income 
tax law, as witness this language : 

The specific payments being but part payments on account of an entire 
obligation, they are, when so made, as much corpus or principal of the estate 
as would have been the entire amount if paid at once. Nothing was added 
to the value of the estate by these two payments. There was therefore no 
taxable income paid to the estate. 


However it seems clearly within the statutory provisions that if these 
earnings, to be paid in future, and which were discounted at $66,071, value at 
death, had been paid to the executor immediately after death at the discounted 
value, they would constitute taxable income in his hands. If the decedent had 
collected them himself a day or two before his death there would be no 
question as to their taxability as income; and in either case they would be 
part of the corpus at death. 
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While there is no-question of these earnings being corpus of the estate, 
it is submitted that they were income which had never paid income taxes, and 
which were earned before death, and which had an ascertainable value at the 
time of death, and which were collected after death. Is there some defect in 
the statute through which they escaped the payment of income taxes? None 
is referred to in the case. 

Oshkosh, Wisconsin. 


JoHn HAaArriIncrTon. 


RAILROADS—CONTRIBUTORY NEGLIGENCE—DEGREE OF CARE REQUIRED OF 
Driver aT Crosstnc—Duty to Stop, Loox, anp ListeN.—In the case of 
Baltimore & Ohio Railroad Co. v. Goodman, 48 S. Ct. Rep. 24, the deceased 
was driving a truck along a public highway and as he approached the cross- 
ing he cut his rate of speed down to five or six miles per hour, when about 
forty feet from the crossing. The view of the track was somewhat obscured 
by a section house on the driver’s left and a clear view could not be had of 
the whole track in that direction until the arrival at a point about twenty 
feet from the first rail. A train was coming from the left at a speed of 
not less than sixty miles an hour. The deceased looked and listened but was 
unable to stop his truck after he saw the train and he was struck and killed. 
The Federal District Court rendered judgment against the defendant, which 
judgment was affirmed by the Circuit Court of Appeals. The United States 
Supreme Court reversed the judgment and held that failure to stop and ascer- 
tain whether or not there is_a train approaching~the™ crossing is” negligence 
as a matter of law. 

The general rule is that one approaching a railroad crossing must exercise 
such care as an ordinary prudent person would exercise under the same or 
similar circumstances. 3 Elliot, Rarmtroaps, 2nd Edition, page 349, section 
1165. In determining what constitutes proper care, a question as to the extent 
of the “Stop, Look, and Listen” rule arises. 

The Wisconsin rule is that ordinary care requires the traveler approaching 
a railroad crossing to look and listen. Duffy v. C. & N. W. R. Co., 32 Wis. 
269; Gundlach v. C. & N. W. R. Co., 172 Wis. 438, 179 N. W. 577; Shaver 
v. Davis, 175 Wis. 592, 185 N. W. 227; Kansas v. C. M. & St. P. R. Co., 180 
Wis. 49, 192 N. W. 383. However, it is not necessary as a matter of law 
to stop. It was held in Kujawa v. C. M. & St. P. R. Co., 135 Wis. 562, 116 
N. W. 249, that, “while this court has consistently held that it is the imperative 
duty of every traveler approaching a railway track to look and listen for a 
train, it has not been held that it is always his duty, as a matter of law to 
stop. Generally the question whether he should stop or not will be a question 
for the jury after due consideration of all the surrounding circumstances.” 
Eilert v. G. B. & M. R. Co., 48 Wis. 606, 4 N. W. 769; Seefield v. C. M. & 
St. P. R. Co., 70 Wis. 216, 35 N. W. 278; Duame v. C. & N. W. Ry. Co., 72 
Wis. 523; 40 N. W. 394; Abbott, et al. v. Dwinnell, 74 Wis. 514, 43 N. W. 
496; Swalm v. Northern Pac. R. Co., 143 Wis. 442, 128 N. W: 62; Hearth 


th 
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v. C. M. & St. P. R. Co., 185 Wis. 449, 201 N. W. 730; Roth v. C. M. & St. 
P. R. Co., 185 Wis. 580, 201 N. W. 810. 

Most jurisdictions are in accord with the Wisconsin rule in holding that 
ordinary care requires a traveler, in approaching a railroad crossing, to use 
his faculties of sight and hearing. Atchison T. & S. F. Ry. Co. v. McNulty, 
285 Fed. 97; Lamely v. B. & O. S. W. Ry. Co., 298 Fed. 916; Friesner Fruit 
Co. v. Chicago G. W. Ry. Co., 199 Ia. 1143, 201 N. W. 112; Lake Erie & 
W. Ry. v. Sanders, 72 Ind. App. 283, 125 N. E. 793; Sullivan v. Boston & 
M. R. Ry. Co., 242 Mass. 188, 136 N. W. 373; Sutter v. Pere Marquette Ry. 
Co., 230 Mich. 489, 202 N. W. 967; Capretz v. Chicago G. W. R. Co., 157 Minn. 
29, 196 N. W. 531; Brice v. Payne, Mo. App. ——, 263 S. W. 1005; 
Le Febore v. Central Vt. Ry. Co., 97 Vt. 342, 123 Atl. 211. These courts 
have refused to hold that failure to stop is as a matter of law contributory 
negligence, but hold that it is a question of fact for the jury. Payne v. Shot- 
well, 273 Fed. 806; Whitney v. Northwestern Pacific R. Co., 39 Cal. App. 139, 
178 Pac. 336; Cleveland C. C. & St. L. Ry. Co., 190 Ind. 636, 128 N. E. 826; 
Simpson vy. Louisville H. & St. L. Ry. Co., 207 Ky. 623, 269 S. W. 749; 
Sullivan v. Boston & N. R. Ry. Co., 242 Mass. 188, 136 N. E. 373; Hunt v. 
North C. R. Co., 170 N. C. 442, 87 S. E. 210. 

In the following jurisdictions, the courts have decided that under the 
particular circumstances, failure to stop, look, and listen before entering on a 
railroad crossing is negligence per se. Chicago & Great Northern R. Co. v. 
Bewer, 266 Fed. 965; Pennsylvania R. Co. v. Yingling, 248 Md. 169, 129 Atl. 
36; Hardy v. Pere Marquette Ry. Co., 208 Mich. 632, 175 N. W. 462; Central 
Coal & Coke Co. v. Kansas City Southern R. Co., —-— Mo. App. ——, 215 
S. W. 914; Kimbrough v. Hines, 180 N. C. 274, 104 S. E. 684. The Wis- 
consin court has ruled that where the view of the approaching traveler is 
thoroughly obstructed so that neither sight nor hearing will afford him any 
protection, failure to stop is negligence as a matter of law. Scefield v. C. M. 
& St. P. R. Co., supra; Roth v. C. M. & St. P. R. Co., supra. 

Though the general rule is that the degree of care required of a traveler 
approaching a railroad crossing depends upon the peculiar circumstances, the 
Pennsylvania courts have ruled with an extreme degree of consistency that 
there is an absolute duty to stop, look, and listen under all circumstances, and 
failure to do so is negligence per se. Wingert v. Philadelphia & R. Ry. Co., 
262 Pa. 21, 104 Atl. 859; Knepp v. Baltimore & O. R. Co., 262 Pa. 421, 105 
Atl. 636; Serfas v. Lehigh & N. E. R. Co., 270 Pa. 306, 113 Atl. 370; Rice 
et al. v. Erie R. Co., 271 Pa. 180, 114 Atl. 640; Flick v. Northampton & 
B. R. Co., 274 Pa. 347, 118 Atl. 250; Noldner v. Pennsylvania R. Co., 278 
Pa. 495; 123 Atl. 507; Newman v. Reading Co., 283 Pa. 416, 129 Atl. 450. In 
Atlantic Refining Co. v. New York C. & St. L. R. R. Co., 67 Pa. Super. Ct. 
320, and followed in Philadelphia & R. Ry. Co. v. Skerman, 247 Fed. 269, 
it was held that, “this is not a rule of evidence but a rule of law, peremptory, 
absolute, and unbending, which the jury shall never be permitted to ignore 
or evade or pare away by distinctions and exceptions. Not to stop is negligence 
per se.” Aitken v. Pennsylvania R. R. Co., 130 Pa. 380, 18 Atl. 619, 17 Am. 
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St. Rep. 775; Ihrig vy. Erie R. Co., 210 Pa. 98, 59 Atl. 686; Anspach v. Phila- 
delphia & R. R. Co., 225 Pa. 528, 74 Atl. 373, 28 L. R. A. (N. S.) 382; 
Follner v. Pennsylvania R. Co., 246 Pa. 367, 92 Atl. 340; Eline v. Western 
Maryland R. Co., 262 Pa. 33, 104 Atl. 857; Serfas v. Lehigh & N. E. R. Co., 
supra. 

Under the Pennsylvania rule, if the traveler did stop, then it becomes a 
question for the jury whether he stopped at a proper place and whether he 
continued to look and listen while crossing the track. Muckenhaupt v. Erie 
R. Co., 196 Pa. 213, 46 Atl. 364; Jester v. P. B. & W. R. Co., 267 Pa. 10, 109 
Atl. 774; Nutt v. Pennsylvania Ry. Co., 281 Pa. 372, 126 Atl. 803. In New- 
man v. Reading Co., supra, the court declared that if, “between the point at 
which he stopped and the tracks of the railroad, there was an opportunity 
afforded him of observing the train, he might still be charged with contributory 
negligence in failing to see the train and taking proper precautions to avoid it.” 

In the instant case, Mr. Justice Holmes, in delivering the opinion of the 
court, said, “When a man goes upon a railroad track he knows that he goes 
to a place where he will be killed if a train comes upon him before he is 
clear of the track. He knows that he must stop for the train not the train 
stop for him. In such circumstances it seems to us that if a driver cannot be 
sure otherwise whether a train is dangerously near he must stop and get out 
of the vehicle, although obviously he will not often be required to do more 
than to stop and look. It seems to us that if he relies upon not hearing the 
train or any signal and takes no further precaution he does so at his own 
risk. It is true that the question of due care very generally is left to the jury. 
But we are dealing with a standard of conduct, and when the standard is 
clear it should be laid down once for all by the courts.” 

It is evident, from a review of the cases, that the rule as laid down in 
the instant case not only adopts the Pennsylvania rule, which requires that the 
driver stop, look, and listen under all circumstances, but goes even further 
and holds that if the circumstances are such that the driver cannot otherwise 
be sure, he must get out of the vehicle and at his own risk ascertain whether 
or not a train is approaching the crossing. 

What will be the effect of this extreme rule upon the possibility of recover- 
ing for accidents occuring at crossings? It is the opinion of the writers that 
the rigid application of this rule will practically prevent recovery for such 
accidents in the federal courts. Applying this rule, if the driver merely 
stopped, looked, and listened and was then hit by a train, the fact that a 
collision occurred is proof that he should have stepped out of the vehicle to 
ascertain whether or not a train was approaching, and as a result he is guilty 
of negligence as a matter of law. On the other hand, aside from considerations 
of whether the railroad company had the last opportunity to avoid the accident, 
and of other recognized defenses to the contributory negligence plea, if the 
driver did get out of the car and did look, and was then hit, the fact that he 
was hit shows that he was either careless in looking, or, having seen the 
train he did not heed what he saw, materially contributed to his injury, and 
is barred from recovery. 
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It is self-evident that the extreme rule of the instant case has for its 
basis matters of public policy rather than the legal concepts of the law of 
negligence. Whether, as a matter of public policy, such a rule is a step in 
the right direction seems questionable. Assuming that rapid and safe trans- 
portation over railroads is a present day necessity, it cannot be overlooked 
that because of the increase in the number of automobiles and improved high- 
ways, rapid and safe transportation over these public highways is equally 
essential. In this connection, Mr. Justice Bradley, in Continental Improvement 
Co. v. Stead, 95 U. S. 161, said: “The obligations, rights, and duties of the 
railroads and the travelers upon intersecting highways are mutual and recipro- 
cal.” The rule of the instant case places upon the traveler an undue burden 
without placing any reciprocal duty or obligation upon the railroad. This 
seems conducive to carelessness and recklessness on the part of the railroad 
in the operation of its trains and in the care and construction of the crossings. 

It appears that the rule followed in the overwhelming majority of states 
which requires that the traveler when approaching a crossing, exercises that 
degree of care commensurate with all the circumstances of the situation— 
which ordinarily will not require more than a use of the faculties of sight and 
hearing—makes for a more just and more equitable distribution of the burden 
as between the railroad and the traveler on the highway. 


PHILIP WEINBERG, 
BertTHOoLp L. BERKWICH. 


“DoMICILE” AND “RESIDENCE”—PoWER OF EMANCIPATED Minor To Es- 
TABLISH RESIDENCE FOR SCHOOL Purposes 1N District OTHER THAN THAT IN 
Wuicu His Parents Are Domicitep.—In Kidd v. Joint School District No. 2, 
city of Richland Center and Town of Richland, Wis. ——, 216 N. W. 499, the 
plaintiff, as a boy of 16, was desirous of obtaining a high-school education. 
except to give him his time, oraliy emancipated him. Thereupon, it being 
understood between them that plaintiff could seek his own livelihood and be 
his own master, plaintiff went to the city of Richland Center in the belief 
that this community offered to him the greatest opportunities to secure part-time 
work. Without such work, it would have been utterly impossible for plaintiff 
to secure a secondary education. During his period of attendance in the high 
school in the defendant district, a total sum of $264 was collected from plaintiff 
under protest upon the theory that he was a non-resident student. 

In an action by plaintiff, by Sylvia Kidd, his guardian ad litem, to recover 
this sum, the trial court in dismissing the complaint found as a conclusion of 
law that the emancipation of the plaintiff did not give to him the right to 
establish a domicile apart from that of his father; and that plaintiff was 
liable to defendant for tuition fees as a non-resident. See record, Kidd v. 
Joint School District No. 2, City of Richland Center and Town of Richland, 
Case No. 121, Wisconsin Supreme Court, Aug. Term, 1927, pages 16 and 17. 

The supreme court in reversing the decision of the trial court took the 
view that under the particular circumstances, the plaintiff was a resident of 
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Richland Center for school purposes, citing State ex rel. School District No. 1 
of Waukasha vy. Thayer, 74 Wis. 48, 41 N. W. 1014, as decisive of plaintiff's 
case, and that he was therefore entitled to be admitted to the school, tuition 
free. Section 40.53, Wis. Stats., 1925, which provides: “The free high 
schools shall be free to all residents in the district.” (Italics inserted.) 

It is apparent that the trial judge construed the term “resident” in this 
section as being synonymous with the term “domicile.” If the supreme court 
adopted the same construction, it would seem that it had violated, in reaching 
a decision adverse to that of the trial court, the principle very generally 
asserted that the domicile of a minor follows that of his father even though 
the minor dwells apart from the father. Jacobs, Law or Domictt, secs. 235, 
236; Story, Conrict or Laws, sec. 46; Van Matre v. Sankey, 148 Ill. 536, 
556, 36 N. E. 628; Price v. Price, 156 Pa. 617, 27 Atl. 291, 293. A full 
collection of cases on this subject may be found in 49 L. R. A. (N. S.) 860. 
See also Gulf, Col. and Santa Fe Ry. Co. v. Lemons, 109 Tex. 244, 206 S. W. 
75; 5 A. L. R. 943, especially the note on page 949 which discredits the case 
of Russell v. State, 62 Neb. 512, 87 N. W. 344, which is cited (see Bjornquist 
vy Boston & Albany Rd. Co., 250 Fed. 929, 932) as authority for the proposi- 
tion that emancipation does confer upon the child a power to choose his own 
domicil. 

The contention that the Wisconsin Supreme Court treated the term 
“resident” as synonymous with the term “domicil” is supported by the language 
of the court in its opinion which is more appropriate to a definition of 
“domicil” than of “resident” or “residence.” Thus the court says (—— Wis. 
—,, 213 N. W. 499) on page 500: “He (the plaintiff) went there .. ., with 
the purpose of making that place his home and with no intent to return to his 
father’s home for residence, and he never did return, except for some tempor- 
ary purpose.” 

Furthermore, it is generally true that where a statute prescribes “resi- 
dence” as a qualification for the enjoyment of a privilege, or the exercise of a 
franchise in connection with subjects of domestic policy, “domicile” and “resi- 
dence” are equivalent terms. 19 C. J. 397, “Domicile.” Thus in decisions 
involving statutes relative to taxation, Kellogg v. Winnebago County Supvzrs., 
42 Wis. 97, to divorce Hall vy. Hall, 25 Wis. 600, to voting, Seibold yv. Wahl, 
164 Wis. 82, 159 N. W. 546, Gross v. Wahl, 164 Wis. 91, 159 N. W. 549, to 
jurisdiction in suits against absent defendants, Schlawig v. De Peyster, 83 Ia. 
323, 49 N. W., 843, to insolvency, Ayer v. Weeks, 65 N. H. 248, 18 Atl. 1108, 
and to the granting of letters of administration by probate courts, Kennedy v. 
Ryall, 67 N. Y. 379, the term “residence” has been uniformly construed to 
mean “domicil.” See also “Residence and Domicile,” by J. H. Beale, 4 Iowa 
Law Buttetin 1. 

On the other hand in Yale v. West Middle School District, 59 Conn. 489, 
22 Atl. 295, it was contended on page 491 by the defendant district that no 
child is entitled to exemption from tuition unless such child has a legal resi- 
dence in the sense of domicile in the district. The court in effect held thas 
“residence” as used in the school statutes meant not “domicil” but “habitancy.” 
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It is significant to note that the Wisconsin court in the instant case after 
using very similar language to that used by the Connecticut court,—language 
highly consistent with the view that the respective courts were talking about 
“domicil,’"—reaches the same conclusion reached by this New England court, 
viz., that “resident” is synonymous with “inhabitant.’ Wis. , 213 
N. W. 499, 501. 

Again in Board of Education v. Lease, 64 Ill. App. 60 at page 61, the 
Illinois court states the word “resident” as used in the school statute “is to be 
understood in its broad sense of habitancy, the act of dwelling or abiding in 
a place.” Likewise in School District vy. Pollard, 55 N. H. 503, the court de- 
termined that the test of residence necessary to confer school privileges is not 
to be the same as the test for taxation or the exercise of the right of suffrage. 
Our own court in State ex rel. School District v. Thayer, 74 Wis. 48, 41 N. W. 
1014, specifically declared that a child may have for school purposes a different 
residence from that of his parents. 

If as it appears the Wisconsin court makes use of the term “residence” in 
its decision in the instant case in the sense of “habitancy” and not of “domicil” 
then of course the decision is not inconsistent with the general principle pointed 
out above to the effect that an infant cannot even though emancipated, acquire 
a domicil other than that of his father’s domicil. 

It is submitted that not only was the Wisconsin court justified on grounds 
of authority in interpreting these terms in the sense that it did, but that it was 
justified in doing so upon the broader grounds of policy. “In determining the 
question of residence to entitle a child to school privileges, the courts are largely 
influenced by the intention and purpose of statutes establishing public schools 
that all children of the state of school age shall not only be free to attend 
the public schools, but that it shall be their duty to do so. The state is inter- 
ested in the education of all the children within its borders. This interest has 
been made so clear by the statutory provisions making attendance of children 
at the public school compulsory that the courts are not inclined to frustrate 
this most laudable object by making any nice distinctions or rules as to the 
character of residence necessary to entitle a child living in any district to 
attend the public schools therein.” ‘Residence Essential to Entitle Child to 
School Privileges,” by A. G. Shepard, 20 CasE anp CoMMENT, p. 252. 

Section 36.16, Wis. Stats. of 1927 requires in effect a year’s “residence” 
prior to the original or first entrance into the state university as a condition 
of exemption. See construction of the forerunner of this section in the 
Biennial Report of the Attorney-General (Owen) V, p. 460. 

Under the decision in the instant case, could an emancipated minor, 
domiciled outside of Wisconsin, secure such a residence in this state as to 
exempt him from the payment of non-resident tuition fee while in attendance 
at the state university ? 

If the supreme court would be willing to give to the term “resident” in 
this section (36.16) the same interpretation that it gave to the term in the 
section relative to secondary schools (40.53, Stats. of 1925), perhaps such a 
minor might acquire a type of residence as to entitle him to exemption. 
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In order, however, to acquire such a residence, the out-of-state minor 
would be required to show emancipation by his parents, a coming into Wis- 
consin for a primary purpose other than that of attending the state university 
in order to satisfy the rule as laid down in School District of Waukesha v. 
Thayer, supra, which makes the test of exemption depend upon the primary 
purpose with which one enters a school district, and a residing within the 
state for at least one year prior to his first entrance into the university as 
required by statute, sec. 36.16. 

This view gains some support from an opinion rendered by the Attorney- 
General to the university business-manager on what constitutes residence within 
the meaning of the statutory section under discussion relative to out-of-the- 
state, emancipated minor students enrolled in the state university. Opinions 
ef the Attorney-General, IV, pages 930 and 931. 


HeErBert LLoyp WIBLE. 


VESTING OF LEGACIES AND DevisES—EFFect or A DrREcTION TO Drts- 
TRIBUTE OR DevisE.—IJn re Roth’s Will, 191 Wis. 366, 210 N. W. 826, the 
testator devised and bequeathed the residue of his estate to trustees to pay 
the income to his wife, and upon the death of the wife “the said trustees shall 
distribute the said trust estate equally among my children.” One of the 
testator’s children predeceased the wife leaving a widow and two children. 
The problem thus arose as to whether the bequest to the children of the 
testator, upon the death of the widow, was vested as of the date of the death 
of the testator or whether vesting was postponed until the death of the widow. 
The court held that the residuum of the estate vested in the children as of 
the date of the death of the testator, expressly overruling Cashman v. Ross, 
155 Wis. 558, 145 N. W. 199. In that case the testator devised lands to his 
wife during her life and directed that “after her death the said property to 
be divided equally between my children.” The majority of the court decided 
that no interest or estate vested in the remaindermen until the death of the 
life tenant, consequently where a daughter of the testator died before the 
widow, leaving as her heir, a husband, the devise to such daughter lapsed. 
The majority rely on and quote from Jn re Moran’s Will, 118 Wis. 177, 96 
N. W. 367, as follows: 

But where there is a precedent life estate, and the devise or bequest is not 
direct to those who are to take in the remainder, leaving the period of enjoy- 
ment to commence only after the termination of a precedent life estate, but 
the bequest or devise is in the form of a direction or an expressed purpose that 
at the termination of the precedent estate the property shall be divided be- 
tween certain persons specified, that circumstance is held to effectually dis- 
place the presumption as to immediate vesting, and to create the presump- 
tion, nothing appearing clearly to the contrary, that the intention of the testator 
was that the estate in remainder should not vest until the time for division 
and distribution should arrive. 


In the Moran case, supra, the testator devised certain land to his wife 
“during the term of her natural life and after her death to be divided equally 
among my children who may survive,” and added, “I also wish my sister Julia 
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Dolan to have an equal share of the above property with my children, if she 
survives the death of my wife.” The actual holding of the case was that the 
language of the first clause, construed in the light of the second, indicated that 
the testator intended only the children who survived the wife, to be the re- 
maindermen. If this is true, then there was no reason for invoking the rules 
of construction, for it is only in cases where the will fails, independently of 
such rules of construction, to disclose the intention of the testator, that these 
rules should be applied. As suggested by Justice Owen in the Roth case, and 
by Justice Timlin, dissenting in Cashman v. Ross, supra, the quotation relied 
upon in the latter case is merely obiter dicta. 

In re Roth’s Will, supra, places Wisconsin in line with the great weight 
of authority. “It is a general rule of construction that if it appears that a 
future gift is postponed in order to let in some other interest, or as it is 
sometimes expressed, ‘for the benefit of the estate,’ the gift is vested not- 
withstanding, although the enjoyment is postponed, the presumption being that 
the testator postponed the distribution or payment for the purposes of the 
prior bequest, and not to prevent the ulterior legacy from vesting.” L. R. A. 
1915 C. 1045. 

In re Roth’s Will, supra, has been cited and followed in a recent Wiscon- 
sin case, In re Inbusch’s Estate, —— Wis. ——, 212 N. W. 634. There the 
testatrix, by her will gave the residue of her estate to her husband and three 
sons in equal shares, with the provision that the husband’s share be held in 
trust and the income paid to him during his life, and upon his death the 
principal of the trust estate was given to the testatrix’s three sons, “equally 
share and share alike, and in the event of the death of either of them, then 
to his heirs.” One son died, intestate and unmarried, before the death of his 
father, the life tenant, who was his only heir. In a contest over the dis- 
tribution of the deceased son’s share, it was held that the estate vested in the 
sons as of the date of the death of the testatrix, consequently the deceased 
son’s share descended to his father. At the father’s death the share passed to 
his second wife, sole legatee under his will. This case is a strict adherence to 
the rule adopted in the Roth case, and the result follows logically from the 
rule. It might be argued that it is unnecessary to invoke any rules of con- 
struction in this case; that the will shows that it was the testator’s intention 
to give the principal of her estate to her three sons, and provide only a life 
interest for her husband. 

JosepH P. Brazy. 


PLEADING—ADEQUACY oF REMEDY aT Law as Basis For GENERAL Dr- 
MURRER.—In McIntyre v. Carroll, —— Wis. ——, 214 N. W. 366, the defend- 
ant demurred to the complaint on the ground that it appeared on the face 
thereof that “the court had no jurisdiction of the subject of the action, because 
the plaintiff has an adequate and complete remedy at law.” The complaint 
alleged a breach of confidence and prayed for an accounting of profits by the 
defendant or, in the alternative, that, should relief by way of accounting fail, 
the defendant be held liable for damages and interest for fraud. The defendant 
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contended “that his demurrer presents for determination whether, if attempting 
to state a cause for equitable relief, the complaint must be held bad because 
showing on its face there is an adequate remedy at law; further, that a defend- 
ant is entitled to have distinctly ascertained by the ruling on such demurrer 
whether the action be one in equity or one at law.” The court ruled that they 
must hold the “complaint good, if we can discover from the facts alleged that 
plaintiff is entitled to some measure of judicial redress, whether legal or 
equitable and whether in harmony with the prayer for relief or not, by the 
express direction of section 263.07, Stats.” (Section 2649 a, Ch. 354 Laws of 
1911.) Eschweiler, J. in commenting upon the demurrer states that defendant 
relies on the second subdivision of section 263.06, “adding, however, the words, 
not found in the statute ‘because plaintiff has an adequate and complete remedy 
at law.’ We cannot agree with counsel for appellant that such substantial 
element can be added to the specified grounds for demurrer, either by the 
addition of such words as he added, or by construing the statute itself as 
covering or including such additional element.” And he goes on to say that, 
“Unquestionably, at an earlier date, and prior to the adoption of section 263.07, 
proper pleading of an action in equity required a showing that adequate legal 
remedies did not exist.” 

The question of whether a general demurrer could be used to question 
the adequacy of the remedy at law and whether such a question was the basis 
for demurrer has had a long and somewhat inconsistent history in Wisconsin. 
The court, per Dixon, C. J. in Tenney v. The State Bank of Wisconsin, 20 
‘Wis. 153, held that unless the question of adequacy of remedy at law was 
raised at a proper time it was deemed to be waived, except in such cases as 
were so peculiarly of legal character that a court of equity could not afford 
relief. The court said, “It is well settled that the objection that the plaintiff 
has an adequate remedy at law must be taken, in the first instance by answer.” 
The objection that the court had no jurisdiction was made in this case after 
trial on the merits. The intimation to be drawn from the language of the court 
is that, if properly objected to, a complainant might be put out of court, 
because he had made equitable relief the tenor of his complaint, rather than 
legal, where a cause was presented for which there was an adequate remedy 
at law. In using the word “answer” Dixon, C. J. evidently refers to a plea 
in the nature of the common law plea to the jurisdiction. As this plea raises 
the same question as a demurrer on the ground that the court had no jurisdic- 
tion, this case may fairly be said to be the beginning in Wisconsin of the 
doctrine referred to by Eschweiler, J. in McIntyre v. Carroll, supra, as that 
which obtained in Wisconsin before 1911. But the court, again per Dixon, 
C. J. seems to take a different view in a later case, Leonard v. Rogan, 20 Wis. 
568, 570, saying, “It was furthermore insisted by the same counsel, that if such 
was the contract, the action should have been against Mrs. Rogan at law, and 
not in equity, and that this suit must be dismissed. We agree with counsel in 
the first part of this proposition—” “But upon the other branch of the propo- 
sition we do not agree with the counsel. It by no means follows, because the 
plaintiff has demanded relief in equity when he should have asked a judgment 
at law for damages, that his action should be dismissed. Judgments at law 
and equity are now granted by the same judicial tribunals, the old distinction 
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between legal and equitable remedies is abolished and the forms of pleadings 
in all civil actions in courts of record are now the same. R. S. ch. 125, sec. 2. 
Except in cases where there is no answer, the plaintiff is entitled to any 
relief consistent with the case made by the complaint and embraced within the 
issue, altho it be not the relief specifically demanded. R. S. ch. 132, sec. 29, 
Emery v. Pease, 20 N. Y. 64. If the plaintiff demands relief in equity, when, 
upon the facts stated, he is only entitled to a judgment at law, or vice versa, 
his action does not, as formerly, fail because of the mistake. He may still 
have the judgment appropriate to the case made by the complaint. This is 
going, perhaps, somewhat further than this court has been required to go, 
but it is no doubt in strict accordance with the letter and spirit of the statutes 
referred to and in harmony with the opinion of the highest court in the state 
of New York upon the same statutes, our legislature having borrowed the 
provisions from that state.” (This case was not the case of a demurrer inter- 
posed to a complaint.) The complaint was based on a claim for services, an 
answer was put in and the case tried by the court, from whose judgment an 
appeal was taken. The judgment was for sale of property of defendant with- 
out provision for redemption, which judgment was reversed with directions 
that a judgment at law be entered against defendant. The language of the 
court is noteworthy, even tho there is no direct holding on the question before 
us: First, for the liberality of the doctrine announced; and Second, for the 
statement “except in cases where there is no answer, the plaintiff is entitled 
tea any relief consistent with the case made out by the complaint—.” Quaere 
what the exception is? If by this the Chief Justice refers to the case where 
a demurrer is presented to the complaint, he makes an exception to the doctrine 
he announces, the reasons he gives for the doctrine being a very strong 
refutation of an exception. If this exception does not refer to the case of 
a demurrer, we are not interested for the purposes of this investigation. 
Thirdly, it will be noted that the court relies on the New York case and 
intimates that the Wisconsin court will follow the New York court in its 
decisions governing the code. A reference to Marquart v. Marquart, 12 N. Y. 
336, 341, will show an announcement of a rule, based on section 275 of the 
New York Code, very similar to the doctrine advanced by Dixon, C. J. in 
Leonard v. Rogan, supra. The New York court says, on page 341 of the 
12th N. Y., “In case no answer is put in, the relief granted cannot exceed that 
demanded in the complaint.” This is an exception to the granting of “any” 
relief, but is not an exception to the granting of some relief. This is the 
familiar and generally recognized rule in default judgments. Although this 
seems inconsistent with the spirit of the code, it very well illustrates how 
common law doctrines sometimes persist under the code. In effect this resuit 
makes the prayer a part of the pleading. The prayer has often in Wisconsin 
been referred to under the now obsolete theory doctrine of pleading to ascer- 
tain the nature of the cause of action; See Van Oss v. Synon, 85 Wis. 661, 
56 N. W. 190, Lane v. Frawley, 102 Wis. 323, 78 N. W. 593; but has been 
declared to be no part of the cause of action. Tewksbury v. Schulenberg, 41 
Wis. 584, North Side Loan and Building Society v. Nakielski, 127 Wis. 539, 
106 N. W. 1097. If the prayer is no part of the cause of action under the 
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code, it is hard to see why it shou'd affect the relief granted under the cause 
of action stated in the complaint, the basis of the judgment being the rights 
of the parties, upon the statement of facts in the pleading, in so far as such 
rights are correctly stated. 31 Cyc, 270. 

On motion for rehearing in Peck and others vy. School District No. 4, 
Town of Beloit and another, 21 Wis. 516, the court followed Tenney v. State 
Bank of Wisconsin, supra, in holding that an objection that plaintiff had an 
adequate remedy at law was waived unless presented by demurrer or answer. 
But the court goes on to say that no question of jurisdiction of the subject 
matter is involved in the question of whether there is an adequate remedy at 
law. And in Stroebe v. Fehl, 22 Wis. 337, the court on a demurrer ore tenus 
held that in “so far as the complaint states a cause of action at law—it is 
good, notwithstanding the plaintiff may have inserted other allegations for 
and demanded equitable relief to which he may not be entitled” citing Leonard 
v. Rogan, supra. This is consistent with the holding in Peck v. School District 
that the objection that there is an adequate remedy at law must be raised by 
a demurrer or answer, a demurrer ore tenus under the code practice being not 
a demurrer in the sense that it was in equity pleading, but merely an objection 
to admission of evidence, to which a determination of the sufficiency of the 
pleadings was necessarily collateral, the real issue being whether the evidence 
if admitted under the complaint would be irrelevant. 

Prior to the code the demurrer for want of equity went to the jurisdiction 
of the court to decide the case. Story, Commentaries on Equity Pieadings, 
ninth edition, secs. 472-480. ‘‘The objection that plaintiff has a plain, adequate 
and complete remedy at law is regarded, in the United States courts, as affect- 
ing the jurisdiction, and may, therefore, be taken at any stage of the proceed- 
ings, or the court may raise the objection of its own motion, though not 
raised by the pleadings or suggested by counsel.” Jbid. section 473 note (a), 
citing federal and state cases. The note points out the Massachusetts excep- 
tion to this doctrine and continues, “But it has been quite generally held else- 
where that the bill may be dismissed at any stage of the proceedings, where its 
subject matter is, or, however, disguised, afterwards proves to be, not of 
equitable cognizance, but properly cognizable by a court of law only.” Section 
473 note (a), citing, among other cases, Remington v. Foster, 42 Wis. 608. The 
case holds in accord with the proposition it is cited for, but the court says 
that it is “within the distinction pointed out in Tenney v. State Bank, 20 Wis. 
161, and the rule of Deery v. McClintock, 31 Wis. 195.” Remington v. Foster, 
42 Wis. 608 at 610. The distinction made in Tenney v. State Bank, supra, is 
not very clear. What the court probably has in mind is the distinction made 
by Pomeroy (Equity Jurisprudence, section 131) between equity jurisdiction 
and equity jurisprudence. He points out that jurisdiction in its proper sense 
“of a power to decide concerning certain subject-matter” cannot be waived 
and the court may dismiss the case on its own motion at any stage of the 
proceedings if it appears that equity has no jurisdiction. But a judgment 
would not necessarily be void, if the court, having jurisdiction in the strict 
sense, gave judgment in a case which was not within the scope of equity 
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jurisprudence. Jbid. Sec. 130. This seems to be the line drawn between the 
result of Tenney v. State Bank, supra, and Remington v. Foster, supra. It 
may well be conceded that, in a system where there exists a separate system 
of equity courts, the distinction is valid. But, taking Pomeroy’s explanation 
of what jurisdiction is, it is hard to see how the question of equity juris- 
diction could come up under the code procedure. “ ‘Equity jurisdiction,’ there- 
fore, in its ordinary acception, as distinguished on the one side from the 
general power to decide matters at all, and on the other from the jurisdiction, 
‘at law’ or ‘common law jurisdiction,’ is the power to hear certain kinds and 
classes of civil causes according to the principles of the method and procedure 
adopted by the Court of Chancery, and to decide them in accordance with the 
doctrines and rules of equity jurisprudence; which decision may involve either 
the determination of the equitable rights, estates, and interests of the parties 
to such causes, or the granting of equitable remedies.” Pomeroy, Equity 
Jurisprudence, Sec. 130. The Circuit Courts in Wisconsin “have all the 
powers according to the usages of courts of law and equity necessary to the 
full and complete jurisdiction of the causes and parties and the fuil and com- 
plete administration of justice and to carry into effect their judgments, orders 
and other determinations, subject to re-examination by the Supreme Court as 
provided by law.” Wis. Statutes, Sec. 252.03. Comparing these two quotations 
it will be seen that the Circuit Courts have jurisdiction over a cause as in 
Remington vy. Foster, supra, and it is therefore submitted that the ratio 
decedendi of that decision is wrong on principle. Where the adequacy of the 
remedy at law is a question of equity jurisprudence, rather than of equity 
jurisdiction in the strict sense a complaint which states facts sufficient in law 
to constitute a cause of action, though introduced as a cause in equity, on 
principle should be sustained as against a demurrer on the ground of adequacy 
of remedy at law as a matter of principle if the demurrer is interposed on 
the ground that the court has no jurisdiction. It is enough to read the section 
of the Statutes (252.03) quoted above to come to this conclusion. It is there- 
fore submitted that jurisdiction, in the broadest and loosest sense used by the 
courts in connection with equity pleading, is not the basis on which the courts, 
prior to 1911, sustained a demurrer to a complaint on the ground that an 
adequate remedy at law was apparent on the face of the complaint. It is to 
be noted that in McIntyre v. Carroll the demurrer was interposed on the ground 
“that the court had no jurisdiction, because plaintiff has an adequate and com- 
plete remedy at law.” The code, section 263.12 (2654) bears out by its 
express terms the theory of Peck vy. School District, supra. But the code 
excepts from the operation of the waiver, the objection to the jurisdiction, and } 
the objection that the facts stated are not sufficient to constitute a cause of 
action. 


If, as is stated in Peck v. School District, supra, the question of adequacy 
of remedy at law does not go to the jurisdiction of the court, then the only 
other conceivable one of the code grounds of demurrer is that the facts stated 
in the complaint do not constitute a good cause of action. Some of the cases 
deal with a demurrer on the ground that there are not sufficient facts alleged 
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tc constitute a cause of action because there appears to be an adequate remedy 
at law. The grounds of demurrer would appear to be contradictory and the 
demurrer would mean nothing. But it is entirely conceivable that a demurrer 
night be interposed on the grounds that sufficient facts were not stated to 
constitute a cause of action and the demurrer argued on the ground that the 
plaintiff attempted to state a cause of action in equity and failed, because it 
appeared that there was an adequate remedy at law so that equity would not 
take cognizance thereof. If such was the ground of the demurrer, it would 
find its only support in the theory doctrine. Horn v. Ludington, 32 Wis. 73, 
is a case of this kind, and the authority cited for the conclusion on the question 
under discussion is Board of Supervisors of Kewaunce Co. v. Decker, 30 Wis. 
624, the outstanding pronouncement of the theory doctrine. So also was the 
question raised and decided in later cases which will be examined later. 


But since by the provisions of section 263.12 (2654) this ground of de- 
murrer is not waived by failure to object by demurrer or answer, certainly 
it could be objected to by a demurrer ore tenus. The same conclusion is 
reached even if the question of adequacy of remedy at law is a jurisdictional 
objection. Then either the case of Peck v. School District, supra, is wrong or 
a demurrer on the ground that the plaintiff has an adequate remedy at law is 
a kind of a demurrer not provided for by the code. The Peck Case is sus- 
tained by Pierstoff v. Jorges, 86 Wis. 128, 56 N. W. 735; Mever v. Garth- 
waite, 92 Wis. 571, 66 N. W. 704, Ryan v. Schwartz, 94 Wis. 404, 69 N. W. 
178; Bigelow v. Washburn, 98 Wis. 553, 74 N. W. 362; Hoff v. Olson, 101 
Wis. 118, 76 N. W. 1121; Stein v. Benedict, 83 Wis. 604, 616, 53 N. W. 891, 
must be regarded as overruled, see Aruesinski v. Neuendorf, 99 Wis. 264, 74 
N. W. 974, 976; Olson v. Schrack, 182 Wis. 448, 196 N. W. 761. Section 
263.06 provides that “the defendant may demur to the complaint” in certain 
specifically enumerated cases. A demurrer on the ground that the remedy at 
law is inadequate is then a species not provided for by the code. E-xpressio 
unius est exclusio alterius. 

The direct question of whether a demurrer will be sustained on the ground 
that the complaint asking for equitable relief shows on its face an adequate 
remedy at law first arose under the code in Horn v. Ludington, 32 Wis. 73. 
Such a demurrer was there sustained, the point being dismissed with no ex- 
planation except a citation of Board of Supervisors of Kewaunee Co. v. 
Decker, 30 Wis. 624. The citation of the Decker Case can mean only one 
thing, that the result is based, in the opinion of the court, on the theory doc- 
trine of pleading. That court believed the theory doctrine is the basis 
of the rule is evident from the opinion of Cassoday, C. J. in Denner 
v. C. M. & St. P. Ry. Co., 57 Wis. 218, where he sustained a general 
demurrer to a complaint asking equitable relief because on its face there 
appeared to be an adequate remedy at law. To sustain this result he cited 
Board of Supervisors of Kewaunee Co. v. Decker, supra, Pierce v. Carey, 
37 Wis. 234, Gormley v. Gymnastic Society of South Side of Milwaukee, 55 
Wis. 352, all outstanding pronouncements of the theory doctrine, and inci- 
dentally, not being directly in point on the question of demurrer on the ground 
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that there is an adequate remedy at law. The court makes the statement that 
“the question really presented is, therefore, whether the complaint states facts 
sufficient to constitute the cause of action in equity sought to be alleged.” This 
is an unequivocal statement to the effect that the court believed the decision is 
based on the theory doctrine. Tewksbury v. Schulenberg, 41 Wis. 584, is 
distinguished in the Denner Case. In that case the plaintiff set forth an action 
to recover tolls for driving logs and passing them over plaintiff's dam, and 
asked to have the same adjudged a lien upon the logs. The court overruled 
a demurrer, saying that the portion of the demurrer which attacked the right 
to a lien went only to the relief demanded and a demurrer does not lie to a 
demand for judgment, citing State ex rel. Mitchell v. Smith, 14 Wis. 564, 
which is in point. It is submitted that there is no fundamental distinction 
between the Tewksbury Case and the Denner Case. The result in the Denner 
Case presupposes an adequate remedy at law being stated on the face of the 
complaint. The only thing in the report of the complaint which distinguishes 
it from an action at law is the prayer for relief. The basis of the demurrer 
in the Denner Case is that the plaintiff asked relief in equity, rather than at 
law, and hence comes within the doctrine of the Tewksbury Case that a de- 
murrer cannot be interposed to the prayer for relief. The later cases holding 
that the complaint is demurrable on the ground that an adequate remedy at 
law appears on the face of the complaint accept the rule without comment 
and cite for authority the foregoing cases, together, in some instances, with 
cases not at all in point. These later cases are Trustees of Kilbourn Lodge 
No. 3 v. Kilbourn, 74 Wis. 452, 43 N. W. 168; Gullickson v. Madsen, 87 Wis. 
19, 57 N. W. 965; Kruesinski v. Neuendorf, 99 Wis. 271, 74 N. W. 1119; 
Ellis vy. Southwestern Land Co., 102 Wis. 409, 78 N. W. 583; Rock County 
v. Weirick, 143 Wis. 500, 128 N. W. 100; Beck v. Ashland Cigar and Tobacco 
Co., 146 Wis. 324, 130 N. W. 464. From the Wisconsin cases which hold 
the demurrer proper because the remedy is adequate at law two conclusions 
may be drawn. First, the court basis the doctrine in some of the cases on the 
theory doctrine of pleading. Second, that these cases are inconsistent with 
the pronouncements of the court in Leonard v. Rogan, supra, and the holdings 
in the cases not allowing a demurrer ore tenus to the complaint on the grounds 
that there is an adequate remedy at law. 


The Wisconsin court in adopting the rule that a complaint could be attacked 
by demurrer on the ground that there is an adequate remedy at law in its 
early cases went contrary to the early decisions of most of the other code 
states which had passed on the question about the time it arose in Wisconsin. 
Grain y. Aldrich, 38 Calif. 514; White v. Lyons, 42 Calif. 279; Hamill v. 
Thompson, 3 Colo. 518; Emery v. Pease, 20 N. Y. 62; N. Y. Ice Co. v. 
Northwestern Life Ins. Co., of Oswego, 23 N. Y. 357. It is to be noted, 
however, that the present New York practice under Rule 106 of the New York 
Civil Rules of Civil Practice adopted in 1921 recognizes a motion to dismiss 
on the ground that there is an adequate remedy at law, although no such 
cround is stated in Rule 106. Robinson v. Whitaker, 205 App. Div. 286, 199 
N. Y. S. 680; Chadbourne et al. vy. Ritz Carlton Restaurant and Hotel Co., 
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Iie., et al, 207 App. Div. 754, 202 N. Y. S. 805; see Tysen v. City of New 
York, 122 Misc. Rep. 627, 204 N. Y. S. 540, 541. 

In 1911 section 263.07 was passed, the effect of which was to abolish 
the theory doctrine of pleading. The precise words of the statute are to this 
effect. The statute provides that if the facts stated in the complaint show that 
“plaintiff is entitled to any measure of judicial redress, whether equitable or 
legal, and whether in harmony with the prayer or not,” the complaint shall be 
deemed sufficient on demurrer. Since 1911, the court has held contrary to 
the theory doctrine. Bruheim vy. Stratton, 145 Wis. 271, 129 N. W. 1092; 
Jeleniewski v. Eck, 175 Wis. 495, 185 N. W. 180; State ex rel. Mengel v. 
Steber, 154 Wis. 550, 143 N. W. 156; Pulp Wood Co. v. Green Bay Paper 
& Fiber Co., 157 Wis. 604, 147 N. W. 1058; Von Oehsen v. Brown, 148 Wis. 
236, 134 N. W. 377. It is difficult to see how, under the words of section 
263.07 (2649A) the theory doctrine can be sustained. Quaere whether this 
statute was necessary to reach the result contrary to the theory dectrine? The 
result of Bruheim v. Stratton, supra, was reached without reference to any 
statute, but with reference to a line of cases extending back to Morse v. 
Gilman, 16 Wis. 504, and Swift v. James, 50 Wis. 540. The theory doctrine 
having fallen, the rule that a demurrer to a complaint for insufficiency can 
raise the question of adequacy of the remedy at law must fall, as it is upon 
the theory doctrine that it is based. It is submitted that it was just as possible 
to have come to the result of Mc/ntyre v. Carroll, supra, without the aid of 
the statute in 1911 as it was to come to the result of Bruheim vy. Stratton, 
supra. In 1910 Hall v. Bell, 143 Wis. 296, 127 N. W. 967, was decided, prob- 
ably anticipating the result in Bruheim y. Stratton, supra. The court in 
Hall v. Bell, supra, denies the theory doctrine to the extent that it says that 
if the complaint asks for relief by rescission but the facts stated do not 
warrant such relief, any other equitable relief may be given, which the facts 
alleged warrant. The court implied very strongly that if the facts did not 
state a cause for some equitable relief because there was an adequate remedy 
at law, the court would dismiss the complaint. This case with Bruheim v. 
Stratton, supra, gives the result on existing authority that if the plaintiff 
states a cause entitling him to any legal relief or any equitable relief he can 
get it so long as the theory of his action is either in law or in equity, but no 
relief can be given if he states a cause in equity when he should have in law. 
That is the result of the actual holdings in these cases. They go no farther 
in overruling the theory doctrine. Morse v. Gilman, 16 Wis. 504, is the basis 
of both cases. It seems as though, with the broad doctrine asserted in Morse 
v. Gilman, supra, relied upon, that the gap between law and equity should not 
be hard to bridge. If the theory doctrine falls down in its distinction between 
forms of action at law or in equity, it must of necessity fall completely, 
especially under the statement in section 260.08 (2600) of the code that “The 
distinction between actions at law and suits in equity, and the forms of all 
such actions and suits, have been abolished.” The court might well have, of 
its own initiative, taken this step. That the court might have taken this step 
is indicated in St. Croix Consolidated Copper Co. v. Musser-Santry Land, 
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Logging and Manufacturing Co., 145 Wis. 267, 130 N. W. 102. But this case 
is in its holding, not of much help. Section 280.01 is involved and the court 
considered the cause stated as one the pleader intended to be at law. The 
holding of the case is not clear, no doubt being rendered so by the confusing 
language of the statute that the court had to deal with. 

The first unequivocal statement of the law under section 263.07 (2649a) 
as applied to whether a demurrer will raise the distinction between equity and 
law is in State ex rel. Sheldon vy. Dahl, 150 Wis. 73. The court held that it 
was unnecessary to decide whether the action should have been brought in law 
or equity. “Even if wrongfully brought in equity, the defect can no longer 
be taken advantage of by general demurrer. Sec. 2649a (Laws of 1911, ch. 
354).” Sullivan vy. Ashland Light, Power and St. Ry. Co., 156 Wis. 445, 146 
N. W. 506, comes to this same conclusion with no more authority than a 
reference to the statute. Marshall, J. said, “Formerly by judicial construction 
-——departing from the letter as well as from the spirit of the code, in my 
judgment—it was otherwise; but by chapter 354, Laws of 1911, the sixth 
ground of demurrer under section 2649, Stats.; viz. that the complaint does not 
state facts sufficient to constitute a cause of action, has been limited to those 
cases where the complaint—does not show plaintiff to be entitled to any meas- 
ure of judicial redress of any character.” The Sullivan Case was followed in 
Komorowski v. Jackowski, 164 Wis. 254, 151 N. W. 912. The case of Williams 
v. City of Oconomowoc, 167 Wis. 281, 166 N. W. 322, said by way of dictum 
that if a remedy at law appeared on the complaint, it was good on demurrer 
though the cause sounded in equity when tested by the theory doctrine. But 
as a matter of fact the case held, on rehearing, that the demurrer to the com- 
plaint was well taken because no cause of action, at equity or at law, was 
present on the face of the complaint. Nor does Diehnelt v. Root, 183 Wis. 
535, 198 N. W. 388, help matters any. There was here a demurrer on the 
grounds that the complaint did not state a cause of action and that at the time 
the same action was pending in the civil court of Milwaukee County. The 
Supreme Court sustained the demurrer, but on which ground is not clear. 
The court sustains it in a fairly clear manner on the grounds that the cause 
is already pending; but it also uses language to indicate that they might 
sustain the demurrer because there is an adequate remedy at law. The 
decision is so equivocal that it can hardly be considered as authority for any 
proposition more general than the complaint in that case could not be sustained 
on demurrer. It is submitted that the decision in McIntyre v. Carroll, supra, 
is clear and unequivocal, as a decision directly in point, and is strict authority 
for the proposition that a demurrer cannot be used to raise the question of 
the adequacy of the remedy at law, where a complaint sounds in equity under 
the theory doctrine. The question in this case is attempted to be raised by 
demurrer and such demurrer is overruled on no other ground than that the 
method of raising the question is improper. 

There are two cases since 1911 which may seem inconsistent with the line 
of authority which culminates in McIntrye v. Carroll, supra. The first of 
these is Garage Equipment Mfg. Co. v. Danielson, 156 Wis. 90, 144 N. W. 284. 
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The holding of the case is that it would be unnecessary in the case to decide 
whether the action is at law or equity because the objection that plaintiff had 
an adequate remedy at law was waived by failure to take advantage of it by 
demurrer or answer. Although, strictly speaking, the result is not contrary 
to the result in McIntyre v. Carroll, supra, the intimation from the language of 
the court is strong to the effect that the rule still exists as it did prior to 
1911. In the decision it will be noted that all of the cases cited, except one, 
were decided prior to 1911. The one case cited which was decided in 1911 
(Pippin v. Richards, 146 Wis. 69, 130 N. W. 872) relied on earlier authority 
without discussion for the result. It would seem that the explanation for 
Garage Equipment Mfg. Co. v. Danielson, supra, probably rests on an unwill- 
ingness to go into the real question of whether a demurrer can be interposed 
on the ground that the remedy at law is adequate. In as much as the question 
might readily be disposed of under the old authority on the grounds of waiver 
and inasmuch as there was no demurrer interposed to really raise the question 
of McIntrye v. Carroll, the court merely took the easiest way out. But the 
case of Guaranteed Inv. Co. v. St. Croix Consol. Copper Co., 156 Wis. 173, 
145 N. W. 662, is more difficult to explain. There was in that case a demurrer 
to a counter-claim interposed in an action of ejectment, the counter-claim 
asking for affirmative relief. The demurrer was upon two grounds; first, that 
said counter-claim did not state facts sufficient to constitute a cause of action; 
and second, that the cause of action stated or attempted to be stated is not 
pleadable as a counter-claim in the action. It is submitted that this second 
ground of demurrer is the one relied upon by the court in deciding that the 
demurrer should be sustained. This second ground of demurrer is peculiar 
to counter-claims and cannot be used in a demurrer to a complaint because sec- 
tion 263.06 provides for no such ground of demurrer to a complaint. Section 
263.17 by its specific words limits this ground of demurrer to counter-claims. 
The cases cited are cases decided whether certain facts are pleadable as counter- 
claims. No cases are cited which say that a demurrer lies on the ground that 
there is an adequate remedy at law. Furthermore, sections 275.06 and 280.01 
which provide matters in equitable defense to an ejectment (previously set up by 
counter-claim as in Du Pont v. Davis, 35 Wis. 631) are pleadable as defenses 
to be set up by answer, are cited as authority for sustaining the demurrer. 
It is significant, for the purposes of this inquiry, that the demurrer does not 
have in it “because the defendant has an adequate remedy at law.” This phrase 
is a characteristic of the cases which raise the problem of McIntyre v. Carroll, 
supra. In view of these considerations it can hardly be said that Guaranteed 
Inv. Co. v. St. Croix Consol. Copper Co., supra, is in conflict with McIntyre v. 
Carroll, supra, or the line of authority which culminates with McIntyre v. 
Carroll, supra. It is therefore submitted that the apparent conflict between 
Garage Equipment Mfg. Co., supra, and Guaranteed Inv. Co. v. St. Croix 
Consol. Copper Co., supra and McIntyre v. Carroll, if there is any conflict at 
all, is a purely superficial one and does not break the chain of authority 
beginning with State ex rel, Sheldon v. Dahl, supra, and culminating in 
McIntyre v. Carroll, supra. 
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On principle the result of the McIntyre Case is the correct one. In the 
words of Marshall, J. in Knauf & Tesch Co. v. Elkhart Lake Sand & Gravel 
Co., 153 Wis. 306, 318; 141 N. W. 701, “—where warrant can be found in 
the code for dismissing an action, under any circumstances, merely because 
relief was sought in equity and the nature of the redress warranted by the 
proven facts is legal only, I have never been able to find. Neither have I 
been able to appreciate how the practice to the contrary, to any extent, was 
retained under the code. We have but one form of action, one form of com- 
plaint, one method of forming issues, and one court for the trial thereof. 
There is no jurisdictional question, in the technical sense, which could arise 
as to whether a cause of action should be constructively in a court of equity 
cr in a court of law. The court having jurisdiction in one aspect has juris- 
diction in the other. In either case the complainant is required in plain and 
concise language to tell his story, and he is entitled thereon, the facts being 
established, to just such relief as is appropriate to redress any wrong or 
vindicate any right which is within the competency of the court to grant. In 
case the matter requires interference by a jury, it is under the control of 
the court to give it that direction as matter of administration. The cause 
can be dismissed as to some parties, other parties may be brought in if neces- 
sary, and the whole subject dealt with according to the real necessities of 
the case, as indicated by the facts pleaded and properly established. Why then 
need a party entitled to judicial relief of some sort on the pleaded and estab- 
lished facts, be turned out of court without it?” 

The code requires the plaintiff to give in his complaint “a plain and 
concise statement of the facts constituting each cause of action, without un- 
necessary repetition,” and “a demand of the judgment to which the plaintiff 
supposes himself entitled.” Section 263.03. It will be noted that the code 
requires plaintiff to ask only the relief he supposes himself entitled to, not 
the relief he is entitled to. Nowhere in the code is there any indication of a 
statement that plaintiff should be put out of court if he asks the wrong kind 
of relief. 

Where the question of adequacy of the remedy at law becomes of im- 
portance, it might appropriately be raised, as suggested in Williams v. Ocono- 
mowoc, 167 Wis. 281, 284, 166 N. W. 322, “by motion to place upon the court 
or jury calendar, or strike therefrom, as the case may be. 31 Cyc. 291.” 
Or if the complaint is not clear, “The present day code permits of speedy 
methods of requiring pleadings to be made more accurate, definite or certain, 
when they appear to the opposite party to be too diffusive, discursive, covering 
too much territory, or aiming in too many directions. All these possible defects 
may be and should be cured by appropriate motions under such provisions as 
are embodied in sections 263.43 and 263.44 stats.” Eschweiler, J. in McIntyre 
v. Carroll, —— Wis. ——, 214 N. W. 366, 368. 

Pomeroy in his Equity Jurisprudence, section 358, foresaw the correct 
result. “Finally if the true spirit and intent of the reformed procedure were 
fully carried out by the courts, I think that in all the States where it prevails 
the question whether or not an adequate remedy can be obtained at law would 
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cease to have the slightest importance in the actual decision of causes. One 
of the plainest purposes of the new system is, that if a cause of action is 
stated in the pleading, the relief to which the plaintiff is entitled should be 
granted, whether that relief be legal or equitable. A suit should never be 
dismissed on the ground that a court of equity has no jurisdiction of the 
matter because the plaintiff has an adequate remedy at law; it should be 
retained and decided as an action at law, and the adequate legal relief should 
be awarded. The correctness of this theory is generally admitted, but the 
courts too often fail to carry the theory into practice.” 

It is submitted that the confusion that has existed in the law on the question 
of whether a demurrer may be sustained on the ground that there is an adequate 
remedy at law is now conclusively settled by the decision in the McIntyre v. 
Carroll, supra, and that any future departure from the ruling therein would 
be contrary to authority, as well as to the letter and spirit of the code. 

W. L. JACKMAN. 

JupicraL Dects1onNS—RETROACTIVE EFFEcT ON A RIGHT ENFoRCIBLE UNDER 
A Prior Decision.—Article I, section 10 of the United States Constitution 
provides that no state shall pass a law impairing the obligation of contracts. 
Chief Justice Taney in the case of Ohio Life Insurance Co. v. Debolt, 16 How. 
432, 14 L. ed. 1002 said, “The sound and true rule is that if the contract, when 
made, was valid by the laws of the state, as then expounded by all the depart- 
ments of its governments, and administered in its courts of justice, its validity 
and obligation cannot be impaired by any subsequent act of the Legislature 
of the state, or decision of its courts, altering the construction of the law.” 
This principle has been followed and affirmed in subsequent decisions of the 
United States courts. Gelpcke v. Dubuque, 1 Wall. 175, 17 L. ed. 520; Olcott 
v. Supervisors, 16 Wall. 678, 21 L. ed. 382; Douglass v. Pike County, 101 
U. S. 687, 25 L. ed. 969; Taylor v. Ypsilanti, 105 U. S. 60, 26 L. ed. 1008; 
Union Bank vy. Board, 90 Fed. 7. 

All the cases in which the Supreme Court held that the obligation of a 
contract cannot be impaired by a judicial decision originated in Federal 
courts. Central Land Co. v. Laidley, 159 U. S. 109, 40 L. ed. 91; National 
Mutual Association v. Brahan, 193 U. S. 635, 24 S. Ct. 532, 48 L. ed. 823; 
Storrie v. Cortes, 90 Tex. 283, 38 S. W. 154, 35 L. R. A. 666; Prall v. Burck- 
hardt, 299 Ill. 19, 132 N. E. 280. 

When the Supreme Court was in the exercise of its appellate jurisdiction 
by writ of error to a state court it has uniformly held that the decision of 
a state court was not a law within the meaning of the Constitution. Central 
Land Co. v. Laidley, supra; Mississippi & M. R. Co. v. Rock, 71 U. S. (4 
Wall.) 177, 18 L. ed. 381; Knox v. Exchange Bank, 12 Wall. 379, 20 L. ed. 
414; Brown v. Smart, 145 U. S. 454, 36 L. ed. 773. In Central Land Co. v. 
Laidley, supra, it was said, “.... it is no part of the functions of this court 
to... . assume jurisdiction over them (state courts) on the pretense that 
their judgments have impaired the obligation of contracts.” The Supreme 
Court cannot review a judgment of a state court because such judgment in 
its opinion impaired the obligation of a contract. Mississippi & M. R. Co. v. 





486 WISCONSIN LAW REVIEW 


+ Rock, supra; Knox vy. Exchange Bank, supra. “It is now definitely settled 
that the contract can only be impaired within the meaning of this clause in the 
Constitution, so as to give this court jurisdiction on writ of error to a state 
court, by some subsequent statute of the state which has been upheld or effect 
given it by the state court.” National Mutual Building Association v. Brahan, 
supra; Lehigh Water Co. v. Easton, 121 U. S. 388, 7 S. Ct. 916. 

Most states have followed in a general way the rule of the Federal courts. 
Humphrey v. Board, 93 Kan. 413, 144 Pac. 197; Oliver Co. v., Louisville Realty 
Association, 156 Ky. 628, 161 S. W. 570, 51 L. R. A. (N. S.) 293; Pittsburgh 
& L. A. Iron Co. v. Lake Superior Iron Co., 118 Mich. 109, 76 N. W. 395; 
Hoven v. McCarthy, 163 Minn. 339, 204 N. W. 29; Harris v. Jex, 55 N. Y. 
421, 14 Am. Rep. 285; Wilkinson vy. Wallace, 192 N. C. 156, 134 S. E. 401; 
Lewis Symmes, 61 O. S. 471, 5 N. E. 194, 76 Am. St. Rep. 428; Ray v. Gas 
Co., 138 Pa. 576, 20 Atl. 1065, 12 L. R. A. 290; Richardson v. Marshall County, 
100 Tenn. 346, 45 S. W. 440. Yet there are decisions of other jurisdictions to 
the effect that, as a change of decision does not impair the obligation of con- 
tracts within the meaning of the Federal Constitution, retroactive effect will 
be given to judicial decisions even where contracts are involved. Storrie v. 
Cortes, supra; Prall vy. Burckhardt, supra; McClure v. Owen, 26 Ia. 243; 
Allen vy. Allen; 20 Cal. 637, 16 L. R. A. 646; Piser v. Hunt, 253 Mass. 321, 
148 N. E. 801; King v. Phoenix Insurance Co., 195 Mo. 290, 92 S. W. 892. 
In these states the Federal and state courts follow different rules. “Federal 
courts, on questions of general law, are not bound by state court decisions 
and may adopt such rules as they think best sustained by reason and authority. 
They have also at times applied a sort of equitable doctrine, and held to a 
rule which sustains a contract legal when entered into according to the then 
existing decisions of the state court, but which afterwards was held illegal 
by the state court.” Swanson v. Ottumwa, 131 Ia. 549, 106 N. W. 9. 

The rule, as stated by Chief Justice Taney, related to a contract, which, 
when made, “was valid by the laws of the state.” In the much cited case of 
Douglass v. Pike County, supra, the court said, “The true rule is to give a 
change of judicial construction, in respect to a statute, the same effect in its 
operation on contracts and existing contract rights that would be given to a 
legislative amendment; that is to say, make it prospective, but not retroactive.” 
The rule includes the construction of a state constitution as well as statutes. 
Hoven v. McCarthy, supra; Gelpcke v. Dubuque, supra. But it has been 
held that a contract made in reliance on a decision expressive of the common 
law is not protected from the retroactive effect of a subsequent decision 
reversing the former. Falconer v. Simmons, 51 W. Va. 172, 41 S. E. 193; 
Ray v. Gas Co., supra; Hoven v. McCarthy, 163 Minn. 339, 204 N. W. 29; 
Wilkinson v. Wallace, supra; Lewis v. Symmes, supra; Swanson v. Ottumwa, 
supra. 

The rule, whatever its validity and range, is always limited to contract 
rights. Douglas v. Pike County, which has been cited as authority in many 
of the cases on the question, confines the rule to “contracts and existing con- 
tract rights.” The rule has been stated as applying to “rights accruing under 
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one construction,” <fnderson v. Santa Anna, 116 U. S. 356, 6 S. Ct. 413, 29 
L. ed. 633; “contracts made and rights acquired,” Mason v. Nelson, 145 N. C. 
492, 62 S. E. 625; Hoven v. McCarthy, supra. Contracts rights were in issue 
in these cases. Usually Douglass v. Pike County is cited as authority. The 
“rights,” then, that are spoken of must be contract rights. And the contract 
must be valid when made in order to come within the rule, the Supreme Court 
held in Olcott v. Supervisors, supra. 

Nickoll v. Racine Cloak & Suit Co., Wis. ——, 216 N. W. 502, 
raises the question of the retroactive effect of judicial decisions. Plaintiff, a 
real estate broker, brought an action in express contract for commissions in 
effecting a lease. As the contract did not comply with section 136.01 of the 
Wisconsin Statutes, requiring such contracts to be in writing, plaintiff did not 
recover. Subsequently, he brought this action, which involves the same trans- 
action, in quantum meruit. An examination of the briefs of counsel further 
shows that the unenforcible contract between plaintiff and defendant was 
entered into and performed by plaintiff after the decision in Seifert v. Dirk, 
175 Wis. 220, 184 N. W. 698, which allowed recovery in quantum meruit under 
section 136.01 of the statutes, and before the decision in Hale v. Kreisel, 
(Wis.) 215 N. W. 227, which overruled Seifert v. Dirk and construed the 
statute to prevent such recovery. See 4 Wisconsin Law Review 379. The 
present action was also begun in the lower court before the decision in Hale v. 
Kreisel. The case came up to the supreme court on appeal from an order 
overruling plaintiff's demurrer to defendant’s answer. The court held that 
plaintiff could not recover, that the decision in Hale v. Kretsel was con- 
trolling. 

The court said, “It is now quite generally held that the courts will not 
defeat a vested or property right acquired in reliance upon a decision of the 
highest court of a state, construing the Constitution or statute of the state, 
while the decision remained unreversed.” Then after quoting from Ruling 
Case Law, “However, the exception [to retroactive effect of a judicial de- 
cision] is founded on equity and justice, and generally on the principle that 
the party seeking to enforce his rights under the exception has done some- 
thing in reliance upon the law as then declared by the highest court of final 
jurisdiction. Perhaps such reliance on the decision of the court may be 
presumed in absence of proof to the contrary, but, as in the instant case, 
where the fact affirmatively appears that the plaintiff did not rely upon such 
decisions, but, on the contrary, entered into an express oral contract for a 
brokerage fee contrary to a statute of this state expressing the public policy 
of the state, it is difficult to see how plaintiff secured any vested rights in the 
common-law rule of quantum meruit. . . . . We think there should be no 
departure from that decision [Hale Case] except in cases where services were 
performed after the Seifert Case, in reliance thereon, and prior to the Hale 
Case.” No cases are cited as authority for these statements. There are no 
Wisconsin cases in point. 

The opinion of the court presents three questions: 1. Did plaintiff rely 
on the law of Setfert v. Dirk? 2. Assuming the rule of exception to the 
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retroactive effect of judicial decisions to be applicable, is reliance on the prior 
construction of the statute necessary? 3. Is the rule properly applied to this 
case? 

1. The statement of the court, “ .... but as in the instant case, where 
the fact affirmatively appears that plaintiff did not rely on such decisions, but 
on the contrary, entered into an express oral contract for a brokerage fee 
contrary to a statute of this state expressing the public policy of the state, 
it is difficult to see ... .,” is meaningless. The fact which showed that plain- 
tiff, or at least his lawyer, did not rely on the decisions was the first action on 
express contract, and his admissien in the pleadings of the second action that 
he had mistaken his remedy in the first instance. It is to be admitted that 
even this is not conclusive proof of non-reliance. The violation of the statute 
does not indicate a non-reliance; on the contrary, it is some proof of reliance. 

The plaintiff's entering into an express oral contract contrary to the statute 
should not deprive him of the benefit of the law of Seifert v. Dirk. In that 
very case an oral contract was alleged in the complaint, and this violation of 
the statute did not prevent a recovery in quantum meruit. 

2. Is reliance necessary? The court in the principal case states the rule 
as applying to “vested or property rights acquired in reliance upon” a de- 
cision construing a statute. The court cites as authority a statement from 
7 Ruling Case Law 1010 that refers to the rule as applying to “contracts .... 
made and rights acquired under and in accordance with such construction, 

.’ The rule in the United States cases is, “ .... that if the contract, 
when made, was valid by the laws of the state... .” Ohio Life Insurance Co. 
v. Debolt, Olcott v. Supervisors, Gelpcke v. Dubuque, supra; also in many 
states, Haskett v. Maxey, 134 Ind. 182, 33 N. E. 358, 19 L. R. A. 379; 
Thomas v. State, 76 O. S. 341, 81 N. E. 437; Ray v. Gas Co., supra; Oliver 
v. Louisville Realty Co., 156 Ky. 628, 181 S. W. 570; Falconer v. Simmons, 
52 W. Va. 172, 41 S. E. 193. Other courts have spoken of statutes construed 
and “contracts made and rights acquired in accordance therewith,’ Hoven v. 
McCarthy, supra; or “contracts made and rights acquired thereunder,” Wilkin- 
son v. Wallace, supra; or “contracts made upon the faith of the law as enunci- 
ated in the decision of a court,” Pittsburgh & L. A. Iron Co. v. Lake Superior 
fron Co., supra. Whether the difference between these various statements of 
the principle first announced by Chief Justice Taney is merely in phraseology 
or, more important, in meaning and application is a good question for con- 
sideration. 

The court in the principal case held that, as it affirmatively appeared that 
plaintiff did not rely on the decisions which were the law at the time the 
services were performed, he could not have the benefit of the exception to 
the retroactive effect of judicial decisions construing statutes; and therefore, 
the subsequent case of Hale v. Kreisel was the law of his transaction. Reliance 
on the existing law may be presumed, the court said, but such presumption 
was rebuttable. Before arriving at this conclusion, the court had quoted from 
7 Ruling Case Law 1010 this statement: “The true rule in such cases is held 
to be to give a change of judicial construction in respect to a statute the same 
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effect in its operation on contracts and existing contract rights that would be 
given to a legislative repeal or amendment; that is to say, make it prospective, 
but not retroactive.” These are the exact words of the court in Douglass v. 
Pike County, supra. But the court in the principal case did not give this same 
effect to the subsequent decision in Hale v. Kreisel. 

The laws which are in force at the time of the making of the contract 
are a part of the contract. Union Bank v. Board of Commissioners and 
Falconer v. Simmons, both supra. “The obligation of a contract is its binding 
force according to the standards of law in existence when it was made.” 
Humphrey v. Board of Commissioners, supra. Of like effect are McCracken v. 
Hayward, 2 How. 608, 11 L. ed. 398; Bettman v. Cowley, 19 Wash. 207, 53 
Pac. 53, 40 L. R. A. 815. According to these statements reliance on the 
decision in force at the time of the transaction is not necessary in order to 
invoke the benefit of the rule. 

3. The rule has no application to this case. The oral contract between 
plaintiff and defendant was void under the statute. Under the decision of 
Seifert v. Dirk plaintiff was entitled to a recovery merely in quantum meruit— 
for the reasonable value of his services—because there was no enforcible 
contract. Quantum meruit bespeaks the absence of contract right. 

The Supreme Court of the United States has held that “the term contract 
is used in the Constitution in its ordinary sense, as signifying the agreement 
of two minds... .” Morley v. Lake Shore & Michigan Southern Ry., 146 
U. S. 162, 36 L. ed. 925. This excludes contracts imposed by law or quasi- 
contracts. Freeland v. Williams, 131 U. S. 405, 9 S. Ct. 763, 33 L. ed. 193; 
Morley v. Railway, supra; Nottage v. Portland, 35 Ore. 539, 58 Pac. 883; 
Board of Commissioners v. Forbes Pioneer Boat Line, 80 Fla. 252, 86 So. 
199; Love v. Cavett, 26 Okla. 179, 109 Pac. 553. As almost all of the states 
have adopted the rule of exception to the retroactive effect of judicial de- 
cisions as an extension of the scope of the Constitutional provision against the 
impairment of the obligation of contracts by legislative enactment, the above 
interpretations of the word “contract” are applicable to the rule under dis- 
cussion. 

The result is that the decision of the court in the principal case is correct, 
but for a reason not mentioned in the opinion. 

WiuraMm H. Voss. 

LANDLORD AND TENANT—IMPLIED CONDITIONS IN LEASES—STATUTE RE- 
LIEVING TENANT From Rent AFTER QuITTING PREMISES RENDERED UNTENANT- 
ABLE.—As a general rule, at common law, there are no implied conditions that 
demised premises are reasonably fit for the purpose for which they are leased or 
even that they remain in existence. The rule of “Caveat emptor” applies and 
unless fraud or an express stipulation in the lease is shown, the lessee’s liability 
continues. Sutton v. Temple, 12 M. & W. 52 (where pasturage leased was 
covered with a poisonous substance killing the leesee’s cattle), Hart v. Windsor, 
12 M. & W. 68 (house leased was infested with bugs), Belfour v. Weston, 
1 T. R. 310-312 (where the leased buildings were entirely destroyed by fire, 
and liability for rent continued.) To the same effect are; Gott v. Gandy, 23 
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L. J. Q. B. 1; Bayne v. Walker (Scot, H. L.) 3 Dow 233, Chappel v. Gregory, 
34 Beav. 250; Wilkinson v. Clauson, 29 Minn. 91, 12 N. W. 147; Franklin v. 
Brown, 118 N. Y. 110, 23 N. E. 126; Toffany, Landlord & Tenant, Vol. 1, 
Section 86, Page 556A. 

The more obvious reason for the rule seems to be that the tenant or 
lessee has the ability and the opportunity to inspect the property himself, and 
make some provision in the lease as to habitableness or for acts of destruction 
or material deterioration. 9 English Ruling Case 452 (Notes). However, 
history will suggest a more probable one. In the early days land was the 
substance of the lease, and it was conclusively presumed that the rent accrued 
from the utilization of such property. The buildings were considered merely 
secondary and any destruction, injury, etc. of such buildings did not relieve 
the tenant from rent. If such is adopted as the true background, has not 
the rule outlined itself? Coogan v. Parker, 2 S. C. 255. 

Two important exceptions have been introduced into this principle of law. 
The first is called the “Furnished House Doctrine.” In such a case mixed 
property is the subject of the lease, and the lessee cannot by reasonable in- 
spection tell whether the premises are fit. “Also an important part of what 
the hirer pays for is the opportunity to enjoy it without delay, and without the 
expense of preparing it for use.” Thus the doctrine of “Caveat emptor,” 
which ordinarily applies, would work an injustice. The cases of Smith v. 
Marrable, 11 M. & W. 5, the famous bug case, and Wilson v. Finch Hatton, 
2 Ex. D. 336, a case of defective drains, are the strongest authorities for 
this doctrine. The New York court, however, refused to recognize this dis- 
tinction saying that “the doctrine of ‘Caveat emptor’ applies to the transfer 
of all property real, personal, and mixed, and the purchaser generally takes 
the risk of quality and condition, unless he protects himself by an express 
agreement on the subject.” Dutton v. Gerrish, 9 Cush. (Mass.) 89; Edwards 
v. R. R. Co., 98 N. Y. 248; Howard v. Doolittle, 3 Duer (N. Y.) 475; Carson 
v. Godley, 26 Pa. St. 117; and Franklin v. Brown, 118 N. Y. 110, 23 N. E. 126. 


The second exception to the rule is termed “Constructive Eviction.” ‘This 
consists of any act of the landlord, or of anyone who acts under authority or 
legal right given by the landlord which so disturbs the tenant’s enjoyment of 
the premises as to render them unfit for occupation for the purposes for 
which they are leased, and, whenever it takes place, the tenant is released 
from the obligation under the lease to pay rent accruing thereafter.” Halli- 
gan Vv. Wade, 21 Ill. 470: Pridgeon v. Excelsior Boat Club, 66 Mich. 326, 
33 N. W. 502; Sully v. Schmidt, 147 N. Y. 248, 41 N. E. 514; Wade v. 
Herndt, 127 Wis. 544, 107 N. W. 4; and Smith v. Larkin; 94 Wis. 9, 68 


South Carolina follows a rule somewhat contrary to that of the common 
law holding that in case of a “substantial destruction of the subject matter of 
the lease, the tenant is entitled to rescind. If the parties contract with refer- 
ence to a dwelling house, the destruction of that dwelling house is clearly the 
destruction of that which they had in view, and was the basis and consideration 
of the contract. To say that a few feet of barren ground on which it stood, 
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incapable of any production worthy of consideration is sufficient to answer the 
intention of the parties, as well as its terms, is to say that which no jurist has 
yet ventured broadly to affirm.” Coogan v. Parker, 2 S. C. 255. 

The legislature of this state has enacted the following statute which has 
changed the common law rule as to implied conditions. Sec. 234.17—Lessee 
may surrender premises, when—Where any building, which is leased or 
occupied, is destroyed or so injured by the elements, or any other cause as to 
be untenantable, and unfit for occupancy, and no express agreement to the 
contrary has been made in writing, the lessee or occupant may, if the destruc- 
tion or injury occured without his fault or neglect, quit and surrender posses- 
sion of the leaschold premises, and of the land so leased or occupied; and he 
is not liable to pay to the lessor or owner, rent for the time subsequent to the 
surrender. 


The statute was construed for the first time in Denham v. Madole, —— 
Wis. ——, 217 N. W. 423. This was an action to recover rent on a written 
lease for the basement of a building. The lease was for a period of five years 
at a gross rental of $10,000. The contract for the lease was executed before 
the building was completed. When the building was completed, the basement 
proved to be excessively wet, but one of the builders assured the defendants 
that it would soon dry out, and the defendants relied on such information, 
moved in and conducted a billiard hall containing pool tables, soda fountain, 
etc. The dampness continued and caused large damage to the fixtures and 
caused ill health of the defendants. After one year they moved out and upon 
1efusal to pay rent, this action is brought. No fraud was found, but the de- 
fendants pleaded the Statute Sec. 234.17. The plaintiffs contend that the statute 
is not applicable to these facts. 

The court, relying on the construction of the New York courts of a 
similar statute, gave judgment in favor of the defendants saying that the 
legislature by this statute intended to relieve the tenant from the “rigors of 
the common law” and this clearly came within its scope. 

It is apparent from an examination of the Statute that three requisites 
are essential to bring a case within its bounds. First, it is necessary that the 
tenant surrender possession of the premises to the landlord before he may 
claim the relief. The statute clearly contemplates such by stating that “the 
tenant may surrender possession of the premises ... ., and he is not liable to 
pay .... rent for the time subsequent to the surrender.” 

The next requisite is a “destruction or injury of the premises by the ele- 
ments or other cause.” The New York court, construing the same statute, had 
considerable difficulty in arriving at the legislative intent in embodying this 
clause. In Snydam v. Jackson, 54 N. Y. 450, the court said, “The statute 
provides for two alternatives; when the premises are ‘destroyed’ or ‘injured.’ 
The first has reference to a sudden and total destruction by the elements, acting 
with unusual power, or by human agency. The latter has reference to a case 
of injury to the premises, short of total destruction, occasioned in the same 
way. The terms do not convey an idea of gradual deterioration from ordinary 
action of the elements.” See also Lansing v. Thomas, 40 N. Y. Supp. 425; 
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action of the elements.” See also Lansing v. Thomson, 40 N. Y. Supp. 425; 
Div. 82, and the strong dissenting opinion in Tallman v. Murphy, 120 N. Y. 
345, 24 N. E. 716. 

The case of Messerole v. Sinn, 53 N. Y. Supp. 1072, however, said that 
such statement in the case of Snydam yv. Jackson was merely dicta, and that 
“if one of the elements was the proximate cause of the injury making premises 
untenantable, the statute applied.” The statute does not require that the 
building should be unsafe or dangerous, but that it should be unfit for 
occupancy as a result of injury. It puts upon the landlord the risk of having 
the premises unfit for occupation.” Tallman v. Murphy, 120 N. Y. 345, 24 
N. E. 716. Cases upholding this construction are; Messerole v. Hoyt, 161 N. 
Y. 59, 55 N. E. 274; Edward v. McLean, 122 N. Y. 302, 25 N. E. 483; Vann 
v. Rouse, 94 N. Y. 401, 33 L. R. A. (N. S.) 545. 

The first of the two constructions given seems the more reasonable one, 
but the later New York cases had been decided when the statute was enacted 
in Wisconsin and “were thus binding on our court,” such decisions becoming 
a part of the statute. Cobian v. Trysic, 181 Wis. 65, 194 N. W. 24. 

The third essential is that the acts causing the untenantable condition 
occur after the giving of the lease. The words of the statute clearly refer to 
the future and “do not apply where the defect existed when the lease was made.” 
Messerole v. Hoyt, 161 N. Y. 59, 55 N. E. 274. In the principal Wisconsin 
case, the dampness existed when the lease was made and both parties had 
knowledge of it. In Bon v. Watson, 4 N. Y. Supp. 872, the court said that 
“a tenant when he takes a building with a damp cellar, with full knowledge of 
the fact before rent is agreed upon, cannot complain that the premises are not 
tenantable for such reason. Chapter 345 of the laws of 1860 of New York 
(of which the Wisconsin Statute is a copy) reaches only a case where the 
premises are injured during the term and has no application.” Why should 
not the principal case have been disposed of in the same way? It seems 
that justice rather than a strict application of the letter of the statute in- 
fluenced the court in arriving at this decision. 

Epcar E. Becker. 

Bitts AND Notes—Liasitity oF UNAUTHORIZED AGENT.—In the recent 
case of New Georgian National Bank of Albany, Georgia, v. J. & G. Lipp- 
mann, et al., 226 N. Y. Supp. 233, the plaintiff sued on a promisory note signed 
“J. & G. Lippman, L. J. Lippman, Pres.,” and asked for judgment on the 
note in the alternative, against the corporate or individual defendant. Indi- 
vidual defendant contended he was at most liable for breach of warranty. The 
court held the agent liable on the note, on the ground that section 20 of the 
Negotiable Instruments Law had changed the former rules of agency in this 
class of cases. 

The weight of authority on the question of the liability of an agent 
contracting for a principal, without authority, is that the agent is not liable 
on the contract as a principal. The remedy against him is in tort in an action 
of deceit, where there is actual fraud, or on the case in an action on a breach 
cf warranty of authority, express or implied, depending on the facts of the 
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case of New Georgian Nationa! Bank of Albany, Georgia, v. J. & G. Lipp- 
(N. S.) 518, and Miller v. Reynolds, 92 Hun 400, 36 N. Y. Supp. 660. As 
applied to negotiable instruments, this would generally confine remote parties 
to the instrument to the remedy of deceit, since the liability on the warranty 
of authority does not generally follow the note, unless it appears on its face, 
while the misrepresentation is to all who come in contact with the bill or note. 
In the remedies of deceit and breach of warranty, the liability of the agent is 
restricted to the actual damages suffered. Where liable on the contract as 
principal, it is restricted only by the terms of the contract. In some cases this 
miay be the same, the measure of damages in the deceit or warranty remedy 
being measured by the terms of the contract. But in other cases, as where 
the purported principal is bankrupt, the damages might be only nominal. 

Section 20 of the Negotiable Instruments Law provides that “where the 
instrument contains, or a person adds to his signature words indicating that 
he signs for or on behalf of a principal, or in a representative capacity, he is 
not liable on the instrument if he was duly authorized; but the addition of 
words describing him as an agent, or as filling a representative character, 
without disclosing his principal, does not exempt him from personal liability.” 
The purpose of this section was primarily to do away with the confusion of 
whether words denoting an agency were merely descriptio personae, binding 
the agent as maker, or whether they relieved him from such liability. The 
section is taken from section 26 of the English Bills of Exchange Act and 
follows it substantially, but adds the words “if he was duly authorized.” In 
discussion of this section writers have practically all assumed that the result 
of adding these words was to change the generally recognized rule of agency 
and made the unauthorized agent liable as maker. 

John J. Crawford, who drew up the original draft of the Uniform Negoti- 
able Instruments Law, in his Annotated Negotiable Instruments Law, states 
that the effect of section 20 as it now stands, “is, probably, to permit the holder 
to sue the agent on the instrument, if he was not duly authorized to sign the 
same on behalf of the principal.” This interpretation was adopted by Dean 
Ames and subsequent writers. 14 Harvarp LAw Review 241, 247. 2 Micut- 
GAN Law Review 260, 272, 10 Yate Law Journat, 84, 90. Selover on 
Negotiable Instruments, p. 31. Brannan’s Negotiable Instruments Law, section 
20 and notes. One text, Eaton and Gilbert on Commercial Paper, p. 83, note 14, 
states that Crawford’s conclusion is not necessary and the rule should remain 
unchanged. As pointed out in the principal case the commissioners who drew 
up the act all agree that this change was intended. 

The construction of the principal case cannot be justified on a contract 
theory. Where the agency is thus disclosed, and the words of the contract 
bind the principal only, the parties do not contemplate a bargain with the 
agent; and if such was not the intention, it would be making a contract for 
the parties if the agent is held as principal. It is sometimes said the parties 
must have intended a binding contract, and if the principal is not bound the 
agent must be, but this does not necessarily follow, since the contract may be 
void, as where the agent promises something which only the principal can 
perform. 
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This construction of section 20 is also dificult to justify upon rules of 
siatutory construction. 10 Law Notes 104. A statute should not be construed 
as altering the common law further than the words import. In the principal 
case it is admitted that a negative implication was resorted to. If a change 
in the common law was intended it could have been accomplished clearly by 
adding the few words—‘“but he is liable on the instrument if he was not 
duly authorized,” and where it would have been easy to say so courts should 
not presume a change. And finally, a perfectly sensible interpretation can 
be given to the section without resorting to the implication, by a holding that 
it establishes a rule for agents with authority only, and it does this very clearly. 
The section could be restricted to setting forth the rule that agents who are 
duly authorized are relieved in certain cases where at the common law they 
might have been personally liable under the rule of descriptio personae. The 
Commissioners have contended that the original draft was changed ard the 
German rule adopted “deliberately and after mature consideration.” 41 Am. 
L. Reg. 437, 462. But Article 95 of the German Exchange Law says “who- 
ever signs a contract or a bill as the agent of another, without authority for 
that purpose, is personaily liable in the same manner as the alleged principal 
would have been liable if he had conferred the authority.” That is unequivocal. 
The court in the case of Hauft v. Vint, 68 W. Va. 657, 70 S. E. 702, suggested 
that section 23 of the Negotiable Instruments Law would seem to apply here, 
by providing that “when a signature is forged or made without the authority 
of the person whose signature it purports to be, it is wholly inoperative, and 
no right to retain the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired through or 
under such signature, unless the party, against whom it is sought to enforce 
such right, is precluded from setting up the forgery or want of authority.” 
But this section relates only to situations where the name of the principal 
is used and that of the agent does not appear at all. Although legislative 
intent is important, it cannot prevail over the clear words of a statute, and 
it has been held that the statements of the preconceived ideas of draftsmen of 
a statute are not admissable to alter the clear wording of a statute. Penn. R. R. 
Co. v. International Coal Mining Co., 230 U. S. 184, 198, 33 S. Ct. 893. U.S. 
v. Trans Missouri Freight Assn., 166 U. S. 290, 318, 17 S. Ct. 540. 

The construction in the principal case can, however, be justified on the 
ground of commercial expediency. Negotiability is the paramount considera- 
tion in the law merchant and the Uniform Negotiable Instruments Law. This 
construction clearly increases the negotiability of bills or notes which show an 
agency on their face. It enables a holder to prove with ease and certainty the 
amount to be recovered from the agent. It affords a more certain remedy, 
especially to subsequent holders, and the procedure for its enforcement is more 
simple. This is expressly recognized in the principal case. The rule has been 
severely criticised by a few writers, notably Dean Ames. 14 Harvarp Law 
Review, 241, 247. Dean Ames opposed it because it was clearly against the 
weight of authority, because it was a flat contradiction of the face of the 
instrument, and because it was a fiction which works an injustice. To prove 
this he cites the case of an agent, who is honestly mistaken as to the extent of 
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his authority, and signs a note in excess of such authority, both parties in- 
tending to bind the principal alone. The professed principal is bankrupt. In 
such case he contends the holder’s damages should be limited to what the 
recovery would be if the principal had been bound. He advocated striking 
out the words “if he was duly authorized.” 16 Harvarp Law Review, 255, 
256. Judge Brewster in 10 YALE Law Journat, 84, 90 and 15, Harvarp Law 
Review, 26, 27, defends the rule as changed, saying an agent should know his 
authority and be able to show it, and if he does not he is in law and in fact 
the maker. Section 20 was primarily intended to protect agents, but this con- 
struction does not do so. 

The cases thus far have followed the construction of the Commissioners 
and writers. Ryan v. Hebert, 46 R. I. 47, 124 Atl. 657; Pain v. Holtcamp, 
10 F. (2d) 443, a Missouri case; Austin Nichols & Co. v. Gross, 98 Conn. 782, 
120 Atl. 596; Eliason State Bank vy. Montevideo Baseball Association, 160 
Minn. 341, 200 N. W. 300; Ersinger v. E. J. Murphy Co., 285 Fed. 931. 
Section 20 was referred to in all the preceding cases. One case seems to be 
contra, Haupt v. Vint, supra, in dictum. The court there points out the pre- 
vailing view before the Negotiable Instruments Law and refers to section 20 
as probably changing the rule, and “by way of suggestion only, not as matter 
of decision,” it interprets section 20, pointing out that it should not be con- 
strued as changing the rule. The Massachusetts cases do not seem entirely in 
accord on this point. In Tuttle v. First National Bank of Greenfield, 187 
Mass. 533, 73 N. E. 560 and Dunham vy. Blood; 207 Mass. 512, 93 N. E. 804, 
agents lacking authority were held liable on the instrument, and in the first, 
section 20 was cited; while in Peoples’ Nat. Bank v. Dixwell, et al., 217 Mass. 
436, 105 N. E. 435, the court stated that such a note could not be that of the 
principal because of the lack of authority, and it could rot be that of the 
agent because it doesn’t purport to be his individual notc, ard the remedy must 
be for breach of warranty. Section 20 was not cited. The two earlier cases 
can probably be reconciled because the agent was a trustee, while in the latter 
case he was the president of a corporation. In a later case, Jump v. Sparling, 
218 Mass. 324, 105 N. E. 878, involving the second part of section 20, the court 
in dictum stated, “of course, if one signs as agent when he is not, he is liable 
as principal.” 

The holding in Wisconsin on this point is uncertain. There has been no 
decision directly upon it which has referred to section 20. 

In Dennison vy. Austin, 15 Wis. 366, trustees of a church signed a note 
intending to bind the church, but having no authority, were held personally, 
the court saying since the church was not bound the agent must have been. 

The cases decided since the passage of the Negotiable Instruments Law 
have not specifically referred to section 20 except in dictum. 

In Germania National Bank of Milwaukee v. Mariner, 129 Wis. 544, 109 
N. W. 574, a note read “the Northwestern Straw Works promise to pay,” 
and was signed “The Northwestern Straw Works. E. R. Stillman, Treas. 
John W. Mariner.” Mariner signed as Secretary, having authority but failed 
to state his agency on the note. The court stated that the general rule was 
that if the face of the note shows clearly that the principal is making the 
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promise, there is no individual liability, but that the Wisconsin rule is modified 
in Dennison v. Austin, supra, and that where the agent has no authority he is 
liable individually. The court cites section 20, saying this adopts both the 
general rule and the modification. The words “if he was duly authorized,” are 
in italics. 

In Outagamie County Bank vy. Tesch, 171 Wis. 249, 177 N. W. 6, an 
agent signed, purporting to bind his principal as guarantor, the agent having 
no authority. The Negotiable Instruments Law was not cited but the court 
stated the agent could not be liable as guarantor because there were no words 
binding him personally, the contrary appearing, since the note clearly showed 
the agency, and he could only be liable in deceit or for breach of warranty. 
It was also stated that implied agencies as tc execution of negotiable instru- 
ments were limited and strictly construed. Dennison vy. Austin, supra, is dis- 
tinguished on the ground that there the acts of the agent were such as to 
make him liable on an implied warranty of authority. This would seem con- 
trary to the principal case. 

In Loveland v. Hanson, 172 Wis. 627, 179 N. W. 782, the director and 
employe of a corporation signed a note purporting to bind his corporation as 
maker. The director acted bona fide and the payee knew of his lack of 
authority. The court held that, to be liable personally, there must be some 
element of deceit or fraud, or an express or implied warranty of authority. 
Weere neither party contemplates binding the agent as principal a court should 
not make a new contract for them. 

Thus the cases since Germania National Bank vy. Mariner, supra, though 
not citing section 20, seem to indicate a contrary result. 

In the recent case of Boelter v. National Mfrs. Bank, —— Wis. ; £09 
N. W. 436, not involving a negotiable instrument, but the rental of a house, 
the court definitely adopted the majority view as to agency and held that one 
falsely representing to another that he has authority to act as agent, is liable 
as on a warranty of authority or in an action for deceit, but is not liable on 
the contract as principal. The court said that a study of the cases shows that 
the old rule meant no more than that in certain classes of cases, the extent 
of an agent's liability is measured by the contractual obligation he assumes 
to enter into on behalf of his principal, and constitutes a proper measure of 
damages, and the theory of liability is the false representation or implied war- 
ranty according to the facts. 

The trend of the courts, whenever faced with this specific question, is to 
adopt the theory of the principal case. This would seem to be the better 
rule now, both to insure greater commercial expediency and to insure uni- 
formity of interpretation of the Uniform Negotiable Instruments Law. The 
rule should be confined to those cases in which the principal would have been 
liable had authority been given, and to cases in which the plaintiff was 
ignorant of the lack of authority. 





Betmont H. SCHLOSSTEIN. 
CoNSTITUTIONAL Law—Jupic1AL Powrer—CierK or Court IssvuIne 
SEARCH WARRANT IN ABSENCE OF THE PRESIDING JusticeE.—In State v. Van 
Brocklin, —— Wis. 





, 217 N. W. 277, evidence was introduced which was 
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obtained under a search warrant issued during the absence of the justice pur- 
suant to Laws 1895, c. 24 giving power to the clerk of the municipal court of 
Oshkosh to issue search warrants. Objection was raised that this was an 
exercise of judicial power which by art. 7, sec. 2 of the Wisconsin Constitu- 
tion was expressly given to the court. A majority held, however, that al- 
though the act was quasi-judicial in nature it was not such an exercise of 
judicial power as was intended by sec. 2, supra, and also that it was very 
silimar to the issuance of the criminal warrant of arrest which is per- 
missable. Consequently, the liquor obtained was properly admitted in evi- 
dence. There was a dissenting opinion holding that the issuance of a search 
warrant is a judicial function which cannot be delegated; that, even though 
a clerk has the power to issue a criminal warrant, he cannot have the power 
to issue a search warrant because the two are distinguishable—the latter involv- 
ing in addition to the finding of probable cause for search a decision that a 
definite person or place is the probable cne; that each warrant occupies a separ- 
ate chapter in the statutes with its own limitations, and thus the two were not 
intended to be treated alike; that the Constitution refers specifically only to 
search warrants and thus recognizes this class as requiring special protection ; 
and that, heretofore, sec. 23 of art. 7 has never been looked to in support of 
judicial power other than for the creation of court commissioners. 

Art. 7, sec. 2 of the Wisconsin Constitution provides that “The judicial 
power of this state, both as to matters of law and equity, shall be vested in a 
supreme court, circuit courts, courts of probate, and justices of the peace. The 
legislature may vest such jurisdiction as shall be deemed necessary in municipal 
courts ....” Sec. 23 continues “The legislature may provide for the appoint- 
ment of one or more persons in each organized county, and may vest in such 
persons such powers—prescribed by law—not to exceed that of a judge at 
chambers.” 

It is difficult to find a satisfactory inclusive definition of judicial power. 
It cannot be defined as “that branch of the powers of government which 
relates to the deciding of controversies and administration as distinguished 
from executive power and legislative power,” Abbott’s Law Dictionary, be- 
cause such definitions assume the question in issue. Nor can a satisfactory 
definition be found in the common law, because we find there no sharp distinc- 
tions drawn between the departments of state—the division of which is peculiar 
to our own constitutional form of government. A good definition is found in 
O’Brien v. People, 216 Ill. 354, 75 N. E. 108, where it is said, “It is not only 
the power to hear and determine a cause, but also the power and jurisdiction 
to adjudicate and determine the rights of the parties and to render a binding 
judgment or decree.’””’ Throughout the definitions there is an implication that 
judicial power in its constitutional sense includes that broad remedial power 
at “law or equity” as observed by the majority in the present case and in 
Callahan v. Judd, 23 Wis. 343, 349, often cited, and that it involves a final 
power to adjudicate, punish, reward or settle as the case may require. 

There is a distinction between judicial acts and quasi-judicial acts that 
has long been recognized. The extreme example of either type is easily 
recognized, but somewhere between purly judicial acts and purly ministerial 
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acts there is a blending of powers of both kinds which produces a power of 
the nature in question. This is more difficult to distinguish. Ellis v. Thorne, 
112 Wis. 181, 87 N. W. 797. See also R. v. Local Govt. Bd., 1902, 2 I. R. 
273; Bishop, Non Contract Laws, Secs. 785, 786; and State v. III. Central 
R. R. Co., 246 Ill. 188, 92 N. E. 814. The following acts have been sustained : 
Division of a school district by the state superintendant of public school in- 
struction. Moreland v. Whitford, 54 Wis. 150, 11 N. W. 424. Equalization 
of county tax assessments by a tax commission. Ellis v. Thorne, supra; Steele 
v. Dunham, 26 Wis. 393; Foster v. Rowe, 128 Wis. 326, 107 N. W. 635. 
Transfer of dangerous inmates from the reformatory to the state prison by 
the state board of control with the consent of the governor. Jn re Linden, 
112 Wis. 523, 88 N. W. 645; In re Harrington, 127 Wis. 241, 106 N. W. 851. 
A commission adjusting rights of Langlade and Forrest counties was also 
held valid because it permitted an appeal to the court. Forrest Co. v. Langlade 
Co., 76 Wis. 606, 45 N. W. 598. Issuance of a search warrant is no more a 
final determination of rights than these. 

Ministerial officers were permitted to issue criminal warrants at common 
law, but they shared this power with the courts. “A warrant—may be issued 
in extraordinary cases by the privy council, or secretaries of state; but most 
commonly it is issued by justices of the peace.” Blackstone’s Commentaries, 
290. This shows a preference in favor of the court but it also indicates that 
ministerial officers could act. The fundamental characteristics were then the 
same as now for it was fitting to examine the applicant on oath, to ascertain 
the probability of a crime having been committed, and to make the warrant 
definite. Supra, 291. Several of our own courts have permitted the clerk to 
issue criminal warrants. See Krelhaus v. Birminaham, 164 Ala. 623, 51 So. 
297, and In re Siebert, 61 Kan. 12, 58 Pac. 971. Wisconsin has not squarely 
met the problem here presented even in the case of criminal warrants, but in 
Ryan v. State, 83 Wis. 486, 53 N. W. 836, it was guardedly conceded with a 
statement that the act was, in a sense, the act of the court. This indicates an 
early recognition of the expediency of the practice. 

The power involved in the issuance of a search warrant is no different 
from that involved in the issuance of a criminal warrant which latter concededly 
is exercised by clerks of court. The power in each case springs from the 
same basic source. From Wisconsin Constitution, art. 1, sec. 11, “No war- 
rants shall issue but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched and the persons or things 
to be seized.” This would seem to apply alike to both warrants, for a search 
warrant serves the same purpose in reference to “things” that a criminal war- 
rant serves in reference to “persons.” Ch. 363, Wis. Stats. applies to search 
warrants and Ch. 361 applies to criminal warrants. Neither section expresses 
nor implies any greater amount of judicial reflection than the other. A finding 
of probable cause from the sworn testimony is the essential duty in each case. 
“The protection of the individual in his constitutional rights to immunity from 
search and seizure is guarded—where the examination under oath is had.” 
Bergman vy. State, 189 Wis. 615, 208 N. W. 470, explaining and limiting State 
v. Baltes, 183 Wis. 545, 198 N. W. 282. There is obiter in Wisconsin holding 
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the issuance of a search warrant to be judicial. See Hoyer v. State, 180 Wis. 
407, 193 N. W. 89, where it was said, “The granting of such a writ, however, 
is a matter for judicial determination and not within the much more limited 
field of discretion vested in the executive officers.” This was in reference to 
deputy sheriffs, however, who get no such possible power from the constitution. 
See also Frihart v. State, 189 Wis. 622, 208 N. W. 469. But the finding of 
probable cause does not of itself make the act judicial, for “probable cause is 
such a state of facts in the mind of the prosecutor as would lead a man of 
ordinary caution and prudence to believe or entertain an honest and strong 
suspicion that the person arrested is guilty,” Eggert v. Allen, 106 Wis. 633, 
82 N. W. 566 citing Bacon v. Towne, 4 Cush. (Mass.) 217, and does not imply 
that final power of adjudication so consistently included in the definitions of 
judicial power. It requires no learned application or construction of the 
law towards a final adjudication of rights, but merely requires an analysis 
and conclusion of facts even as many of our commissions now do. Both 
warrants are necessary and expedient preliminary means of permitting the 
judicial power of the state to function. Issuance of a search warrant does not, 
then, involve judicial power as used in art. 7, sec. 2, Wis. Const. Being 
constitutional as to this section, it is not a distant step to draw upon sec. 23 
of art. 7 for such power as is necessary for the clerk to issue search warrants. 
Certainly, although the section may have been created to meet a small demand, 
its capacity ought not be found exhausted when a new and increased need pre- 
sents itself in a related form. The necessity of permitting a clerk to issue 
search warrants may reasonably become of major importance even as the 
necessity of having court commissioners has now become fixed. 

Long v. Keyes, 75 Wis. 288, 44 N. W. 13 suggests a difficulty in the 
niatter of obtaining sufficient facts on which to issue a warrant, for it permits 
the magistrate to subpoena and swear other witnesses than those produced by 
the applicant. Now, permit a clerk to issue warrants. Necessarily, probable 
cause cannot be found without sufficient facts; but a ministerial officer cannot 
have the power to punisn for contempt, (Jn re Huron, 58 Kan. 152, 48 Pac. 
574; In re Simms, 54 Kan. 1, 37 Pac. 135), for this is fundamentally judicial in 
spirit and letter. If, then, he has this crippled power to act on only those 
cases in which sufficient facts are voluntarily presented he must, as to the 
other cases, refuse to issue the warrant, or lower his standard of probable 
cause, or appeal to the court for assistance. To lower the standard of probable 
cause is contrary to the spirit of the “search and seizure” protection and 
would open up a wide field of annoyance. It would subject many persons to 
search on suspicion. To issue no warrant at all would increase the difficulty 
ef controlling crime and assuring lawful conduct in society. It is indeed 
singular if it is to be a judicial power with all its incidents when exercised 
by the court and a crippled ministerial power when exercised by the clerk. 
This same problem arises in regard to criminal warrants. 

From its inception a fundamental idea of our government has been to 
protect the privacy of home, person, and property, and to prevent unreasonable 
search and seizure. To this end warrants issue only on a finding of probable 
cause. Wis. Const. art. 1, sec. 11. With the increasing complexity of our 
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society, however, a certain amount of privacy has necessarily been forfeited. 
But in any case the law ought not be such as to embarass innocent persons. 
No doubt an enemy might in mischief apply to the clerk for a warrant but 
he would have to convince the clerk of probable cause just as surely as he 
must now convince the court. The standard of probable cause ought not to 
change with the “issuor” for the standard is that of an average man. Cer- 
tainly he does not change rapidly. The law abiding citizen has nothing to 
fear from the decision of the instant case. 

The justification for allowing the clerk to issue warrants is probably more 
practical than academic. Courts, with calendars well filled, have found it 
impractical for lack of time to become technically versed in the complex details 
of all the present day affairs, so consequently, it has been thought fit to 
delegate many powers to commissioners and vest in them the power to settle 
disputes in the first instance—witness the railroad commission. The “observ- 
ance” of our present liquor laws occasions, at the expense of considerable time, 
the issuance of search warrants in great numbers. To force a busy court to 
pass upon these many requests when they could reasonably be handled by the 
clerks would seem to be tastening an unnecessary burden upon the court for 
the sentimental sake of following one construction of our present obiter. In a 
sense, the clerks now do issue search warrants, because every criminal warrant 
issued is in itself sufficient to enable the arresting officer to make a search. 

Common law permitted a ministerial officer to issue criminal warrants, and 
our own court, with others, has conceded the right. Criminal warrants and 
search warrants appear to be alike, for the issuance of each involves the same 
fundamental duties and springs from the same basic source. The judicial 
power involved in each case is not such as was intended by art. 7, sec. 2, Wis. 
Const. A preferable construction of our constitution permits a clerk to issue 
both warrants our own decisions do not directly forbid it; and the practice is 
expedient; so in conclusion, the instant decision seems to be commendable. 
Granting that the power is quasi-judicial, and constitutionally exercised by the 
clerk, the absence of the justice is immaterial. 

PHILLie OWENS. 

Joint Tort-FEAsoRS—INDEPENDENT CONTRACTORS—LIABILITY FOR ACTS OF 
INDEPENDENT SuBCONTRACTOR.—In Wahl y. Kelly, et al., —— Wis. ——, 217 
N. W. 307, the Beecroft Building Company, a domestic corporation, let a 
general contract for the erection of a theater building on their lot to A. D. 
and J. V. Frederickson. The Fredericksons sublet to John H. Kelly a part of 
the contract, including the excavation and the building of the basement. Both 
contracts contained indemnity clauses. The relation of the parties was such 
that the Fredericksons, and, in turn, Kelly, were independent contractors. 
Plaintiff is an adjoining landowner. In the process of excavation, Kelly and 
his servants removed the lateral support to plaintiff's lot, causing a cave-in, 
which left the basement of the plaintiff's building exposed to the elements and 
caused material damage, it being found, too, that the weight of the building 
was not an important factor in such cave-in. Damage was also alleged and 
proved in that the foundation of the theater, due to the removal of portions of 
plaintiff’s subsoil, causing cavities, which cavities were filled with concrete 
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during the pouring of the cement, projected unevenly from one inch to many 
feet onto plaintiff's land. The building company, the surviving member of 
the firm of general contractors, and the subcontractor were made defendants 
to the action for damages, and judgment was given the plaintiff in the lower 
court. On appeal, the judgment was affirmed, except as to defendant Fred- 
erickson, general contractor. 

In sustaining the demurrer of Frederickson, Owen, J., per Curium, said, 
“.... We can see no ground upon which liability of the defendant Frederick- 
son can be predicated. He, or the firm of which he is a surviving member, 
owed no duty to the plaintiff that could not be delegated to another. The com- 
plaint alleges that A. D. and J. V. Frederickson sublet the excavation of the 
basement to John H. Kelly. While it is not stated in so many terms that 
Kelly became an independent contractor under the Fredericksons, such is the 
natural deduction to be drawn from the allegation. We hold that the plaintiff 
has no claim against Frederickson.” To support the holding, no authority was 
cited. The effect of the indemnity clause was then considered, and it was held 
that it did not give relief to the plaintiff as against Frederickson because there 
was no privity between them. 

The general rule is concisely stated in Hackett v. The Western Union 
Telegraph Company, 80 Wis. 187, 49 N. W. 822, in these words: “The well- 
established general rule (is) to the effect that, where one person employs 
another to furnish the materials and do a specific job of work as an independent 
contractor, he does not thereby render himself liable for injuries caused by 
the sole negligence of such contractor or his servants. .... The well-recog- 
nized exception to such general rule (is) to the effect that where the per- 
formance of such contract, in the ordinary mode of doing the work, necessarily 
cr naturally results in producing the defect or nuisance which causes the 
injury, then the employer is subject to the same liability to the injured party as 
the contractor.” The rule was not formulated with any idea of referring to 
the relationship between a general contractor and his subcontractor. 

One way by which to establish liability on the part of the general con- 
tractor would be to show negligence on his part in choosing a subcontractor 
who was incompetent. Wharton on Negligence, sec. 181, p. 172. Dillon v. 
TTunt, 82 Mo. 150; Painter v. The Mayor of Pittsburgh, 46 Penn. St. 213. 
More clearly is the general contractor liable on this ground if he knows the 
subcontractor to be incompetent. Brannock v. Elmore, 114 Mo. 55, 21 S. W. 
451. 

There is a type of “non-delegable” duty which arises where the act to be 
done is a tort in itself, and our defendant Frederickson might have been 
reached along this line of liability. Alabama Midland Railway Company, 
et al. v. Caskry, 92 Ala. 254, illustrates this class of contract. The contract 
called for the making of a cut, which cut necessitated a lowering of the street 
level in front of the plaintiff’s property. The contract was sublet three times, 
and the owner and general contractor were joined in an action for damages 
for such lowering of the street level. The court found for the plaintiff and 
said that, since the contracts called for the tortious act, anyone, owner, con- 
tractor, or subcontractor, would be liable. In our case, it appears that not 








502 WISCONSIN LAW REVIEW 


enly the excavation, but the building and its foundation as well, were to 
extend to the very edge of the plaintiff's property. Although such contracts are 
very common, still it seems that there could be no performance of such a 
contract without a tort of greater or lesser degree. Such being the case, 
defendant Frederickson’s liability could be predicated upon the fact that he 
contracted for the commission of a tort. 

However, it is not necessary to show the contractor negligent or that he 
contracted for a tort. It might be well to examine the limited authority and 
precedent to determine his liability and duty. No authority was cited in the 
opinion, and none is to be found to support it. 

In Dalton v. Angus, L. R. VI App. Cas. 740, there was a question of 
easement involved, the injury suffered was somewhat different, and only the 
general contractor and owner were sued. Otherwise the facts of the case are 
identical to those of Wahl v. Kelly. In each case there was let a general 
contract, providing, among other things, for excavation; in both cases the 
excavation part was sublet to an independent contractor; and in both the 
subcontractor did not use due care in providing lateral support to the adjoining 
owner’s land, from which injury was done. The English case is very definitely 
divided into two parts, as represented by the two questions: 1. Is there 2 
cause of action? 2. Who is liable? The case is a leading one on the proposi- 
tion embodied in the first question. Apparently occasion for the second propo- 
sition to become leading authority has seldom heretofore presented itself. Of 
the three lords writing opinions on this second proposition, Lords Blackburn 
and Watson considered the general contractor in the same position relative to 
the adjoining owner as the owner who originally contracted for the work, 
and treated the point as long-established law. Selbourne, Lord Chancellor, 


Made much the same approach, and concluded, (page 790) “. . .. If the 
Plaintiffs are entitled to recover at all, they are entitled to recover against 
loth the Commissioners (owners) and Dalton (general contractor).” The 


two cases are, for our purposes, the same. The holdings relative to the general 
contractor are in direct conflict. 

Another case directly in point is Baumeister, etc. v. Markham, 101 Ky. 
122, 41 S. W. 816. Here again was a building contract, part of which was 
sublet to an independent contractor, who was directly at fault. The court, 
in ruling upon the liability of Baumeister, general contractor, gave first the 
rule of liability of an employer for the acts of his contractor and then said, 
“It seems to be established that the question as to the liability of the original 
contractor for negligence or wrongful act of an independent subcontractor 
should be determined by the same rule.” 

There is no doubt that the above is the rule in Kentucky. In another 
building contract case, Young and Humphrey v. Trapp, 118 Ky. 813, 82 S. W. 
429, the court, after finding that the business was of such a nature that the 
owner could not delegate his duty, regarded, without argument or doubt, the 
independent general contractor as having the same liability for the acts of 
the independent subcontractor as the proprietor had for those of the genera! 
contractor. Again the rule was applied in Grau, et al. v. Ackerman, et al., 
166 Ky. 258: “The duty (of a city) of keeping its streets in condition for 
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use is an absolute duty that the city cannot delegate to others and thereby 
excuse itself .... If then the use Grau made of the street made it unsafe for 
rublic use, both the city and Grau became jointly and severally liable for in- 
juries suffered thereof. Their measure of duty and liability was precisely the 
are He (Grau) could not excuse himself from either his duty or his 
liability by employing other persons to do what he had been granted permission 
by the city to do..... Although they might also be liable, in connection with 
Grau and the city, to any person injured by reason of their negligence.” 

Another building contract is involved in Ward v. Ely-Walker Dry Goods 
Building Co., et al., 248 Mo. 348, 154 S. W. 478. There the so-called non- 
delegable duty arose through an ordinance requiring a framework to shelter 
the side-walk. The owner, the general contractor, and the subcontractor were 
made joint defendants to an action for damages suffered from the failure to 
provide the shelter. The court held that if either the Ely-Walker Company, 
which was the owner, or Stewart and Company, the general contractor, was 
liable, they were both liable. 

There are a great many cases in the books in which no subcontractor is 
involved, but in which the language of the cout is to the effect that when 
a party having a non-escapable duty contracts for the commission of an act 
in which this duty arises, the contractor becomes in the same position and 
has the same duty as the principal. See Bower v. Peate, L. R. 1 Q. B. Div. 
321, 45 L. J. Q. B. N. S. 446, 35 L. T. N. S. 321; Peru Heating Company v. 
Lenhart, et al., 48 Ind. App. 319, 95 N. E. 680; Gardner v. Smith, 7 Mich. 
410; Clement v. Canfield, 28 Vt. 303; Hundhausen v. Band, 36 Wis. 29. 

It seems logical that the duty should be incumbent upon the contractor 
in the same degree as upon the owner. The liability of the Beecroft Building 
Company is based on its doing or causing to be done an act which is in- 
herently dangerous to another’s property, and not upon its having title to any 
piece of land. In Gilmore vy. Driscoll, 122 Mass. 199, the excavator and de- 
fendant was not the owner nor was he acting under the owner’s authority in 
doing the particular act. The language of the decision gives sufficient facts: 
“The cause of action is that the plaintiff has an absolute right to have her 
soil stand in its natural condition, and that anyone who injures that right is 
a wrongdoer, independently of any question of negligence. The fact that the 
defendant was not the owner of the adjoining land affords him no exemption. 
It was never considered necessary, in an action of this kind, to allege that the 
defendant owned or occupied the land on which the digging was done that 
injured the plaintiff's soil.” It may be that the owner has a greater and 
more affirmative duty to his neighbor than has a mere stranger in some situ- 
ations, as, for example, in event of his leaving his own land in a dangerous 
condition, which was caused by another. In the ordinary case, however, his 
duty is negative, i. e., not to do something, and is no more binding than the 
duty of any other man who would do the same act. That the Beecroft Build- 
ing Company's liability is based upon the “inherant danger” doctrine is 
recognized by our court in citing for its authority 23 A. L. R. 1033 and cases 
therein, and in quoting from Cabot v. Kingman, 166 Mass. 403, 44 N. E. 344, 
23 L. R. A. 45. Although basing liability on this theory and not upon any 
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theory of ownership, the court held that two parties, each of whom con- 
tracted in the same way for the dangerous act and did no more, had different 
obligations. 

It is possible that our court was confused by that questionable term ‘“‘non- 
delegable duty.” The courts in the past used such terms as absolute, affirma- 
tive, personal, positive, and primary to describe this type of duty, the most 
distinguishable characteristic of which was that it was non-escapable. In 23 
A. L. R. 987 is this statement, “. . . . Having regard to the essential and 
characteristic operation of the principle as one which imposes upon the em- 
ployer a liability in respect of nonperformance by the contractor, they (the 
duties) may be described more accurately and precisely by the expression ‘non- 


delegable.’”” The term is now universally used. The duty may be shared, 
however, and in one sense delegated, and it would be less confusing to adopt 
such an expression as “non-escapable” in its stead. 


W. Wane BoarpMAN. 

MortGAGES—PERSONAL LIABILITY OF GRANTEE WHO TAKES TITLE Sus- 
JECT TO AN INCUMBRANCE WuicH Has BEEN EstTIMATED AS A PART OF THE 
PurcHasE Price AND DEepUCTED THEREFROM.—In Redhead vy. Skidmore Land 
Credit Company, —— Wis. ——, 215 N. W. 937, plaintiff had conveyed land to 
Gefendant by a warranty deed, which recited a nominal consideration and that 
title was taken subject to certain mortgages. Plaintiff brought an action to 
have this deed reformed so as to make the defendant personally liable for the 
mortgage debt. The undisputed facts showed an agreement whereby the 
market value of the land was the consideration for the transfer, but that in 
fact defendant had paid this sum minus the amount of the mortgages. It also 
appeared that after the conveyance, defendant paid the interest on the mort- 
gages and no claim was made for this upon the plaintiff, either by the defend- 
ant or the mortgagee. The court held that this evidence did not show any 
obligation on the part of the defendant to personally assume payment of the 
incumbrances; that for an obligation of that nature to arise there must be 
an express assumption of the debt, and any implied assumption was held to 
be insufficient. 

It is well settled that when land is conveyed subject to mortgage, and no 
other evidence appearing, the grantee takes title subject to the mortgage but 
does not become personally liable for the mortgage debt. Likewise the pur- 
chaser of the equity of redemption alone, takes title subject to the mortgage, 
but does not become liable for any deficiency the foreclosure sale of the land 
may leave. There is a decided conflict of authority as to whether or not the 
grantee of incumbered land ever assumes personal responsibility for the in- 
cumbrance other than by an express promise, and it is a problem as to which 
is the better rule. In Belmont v. Coman, 22 N. Y. 438, 78 Am. Dec. 213, 
the court held, “The grantee is not personally liable for the payment of the 
mortgage debt by accepting a deed which stated the conveyance was subject 
to a mortgage, even with the added clause that the amount of the mortgage 
had been estimated as a part of the purchase price and deducted therefrom.” 
The court was of opinion that the meaning of a recital of that kind was that 
so much of the amount deducted from the purchase price was not to be paid 
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except as charged on the premises. This was perhaps the earliest case in this 
country to take this view of the subject, and overruled the earlier New York 
decisions. Andrews v. Wolcott, 16 Barb (N. Y.) 21; Ferris v. Crawford, 
2 Denio (N. Y.) 595. Belmont v. Coman was expressly approved in Equitable 
Life Insurance Company v. Boswick, 100 N. Y. 628, 3 N. E. 296. The same 
result was reached in Jager v. Vollinger, 174 Mass. 521, 55 N. E. 458; Granger 
v. Roll, 6 S. D. 611, 62 N. W. 970. This is undoubtedly the rule in Wisconsin. 
Cleveland v. Southard, 25 Wis. 479; Tanguay v. Felthousen, 45 Wis. 30; 
Arnold v. Randall, 121 Wis. 462, 98 N. W. 239; and brought to date by the 
instant case. 

The greater weight of authority, however, holds that where the amount 
of the mortgage debt forms a part of the consideration for the conveyance 
and is deducted therefrom, the purchaser becomes personally liable for the 
incumbrance even though he did not expressly agree to pay it. Townsend v. 
Ward, 27 Conn. 610; Brosseau v. Lowy, 209 Ill. 405, 70 N. E. 901; Ray v. 
Lobdell, 213 Ill. 389, 72 N. E. 1076; Wood v. Smith, 51 Ia. 156, 50 N. W. 
581; Lamka v. Donnelly, 163 Ia. 255, 143 N. W. 869; Canfield v. Shearer, 49 
Mich. 313, 13 N. W. 605; Thompson Admx. v. Thompson, 4 O. S. 333; Sand- 
erson Vv. Turner, 73 Okla. 105, 174 Pac. 763; Heid v. Vreeland, 30 N. J. Eq, 
591; Twechell v. Mears, 24 Fed. Cas. No. 14, 286, 8 Biss. 211. A modification 
of this rule was applied in an early case, Thayer v. Torrey, 37 N. J. L. 339. 
The court there held that a grantee under the above circumstances was not 
liable for the mortgage debt to the mortgagee, but was liable to indemnify 
the grantor. A possible reason for this restricted liability is that at that 
period the doctrine of beneficiary contracts had not been adopted, and the 
mortgagee, not being a party to the contract between the grantor and grantee, 
could not bring an action on that contract in a court of law. The language of 
Heid v. Vreeland, supra, is the most expressive of this group of cases. The 
court there held, “There can be no doubt at this day that where the purchaser 
ef land incumbered by a mortgage, agrees to pay a particular sum as purchase 
price, and, on the execution of the contract of purchase, the amount of the 
mortgage is deducted from the consideration, and the land is conveyed subject 
to the mortgage, that the purchaser is bound to pay the mortgage debt whether 
he agreed to do so by express words or not. This obligation results neces- 
sarily from the very nature of the transaction. Having accepted the land 
subject to the mortgage, and kept back enough of the vendor’s money to pay 
it, it is only common honesty that he be required either to pay the mortgage 
or stand primarily liable for it.” In Sanderson v. Turner, supra, the court 
expressed the same view, “The law is well settled that where land incumbered 
is sold subject to the incumbrance and the amount of the incumbrance is de- 
ducted from the purchase price, there is an implied liability on the part of the 
purchaser, in the absence of an express agreement to the contrary, to assume 
the incumbrance.” 

The conflict between these two lines of authority appears to result from 
confusing the conveyances of two distinct interests in land. The grantor’s 
equity of redemption is the value of the land minus the amount of the mortgage 
debt. The purchaser of this interest does not thereby become personally liable 
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for the mortgage debt. But where the purchaser agrees to a certain con- 
sideration for the conveyance and retains the amount of the mortgage debt 
in his own hands, he is held to have assumed such personal liability. For a 
conveyance of either of these interests the words of the deed may be the 
same. Thus in Allgood v. Spearman, 125 S. Car. 131, 118 S. E. 189, it 
appeared that the purchaser of land had paid as consideration for the con- 
veyance, the value of the land minus the amount of the mortgage debt. The 
court refused to hold the purchaser personally liable for the incumbrance, saying 
it might have been that the parties intended the purchaser should assume the 
mortgage debt, but it might equally have been their intention that he simply 
buy the grantor’s equity of redemption. Tiffany, Real Property, vol. 3, 2nd 
ed. 2490, states that in a conveyance of the kind under consideration, the law 
implies personal liability to be on the purchaser from the fact that the amount 
of the mortgage debt has been deducted from the price the purchaser has 
agreed to pay; that this does not mean a liability in quasi contract, apart from 
intention, actual or presumed, but rather that the law recognizes an intention 
to create this liability and it will stand as a rebuttable presumption until a 
contrary intention is proven. From this it would seem that the doctrine oi 
the quotations from Heid v. Vreeland, supra, and Sanderson v. Turner, supra, 
is not in itself conclusive, but must be limited to those cases in which it can be 
clearly shown that the grantee was to have paid a particular sum as considera- 
tion for the conveyance, but reserved and actually set aside the amount of the 
mortgage, which amount the parties intended to use in satisfaction of the in- 
cumbrance. Otherwise the meaning of a clause stating that the mortgage 
debt forms a part of the consideration for the conveyance, and has been 
deducted therefrom, is simply that the equity of redemption has been trans- 
ferred to the grantee and the grantor remains personally liable for the in- 
cumbrance. An application of Heid v. Vreeland, supra, as here limited, would 
apparently carry into effect the intention of the parties and provide natural 
justice. 

The above conclusion, however, is not applicable under the doctrine of the 
Wisconsin cases cited, supra, because implied intention under any circumstances 
is immaterial. In Arnold v. Randall, supra, as quoted in the instant case, the 
court held, “An agreement by the purchaser of land to assume and pay the 
mortgage thereon given by the vendor must, in order to be valid, be express. 
It cannot arise from any mere implication or legal imputation.” Thus in the 
instant case, even if the plaintiff could show that the defendant had agreed 
to pay a particular purchase price for the conveyance, and had retained enough 
of that sum to pay the mortgages; that the parties had felt at the time that 
the defendant had thus assumed personal liability for the incumbrances and 
had relieved the plaintiff of all responsibility in connection with the land: 
still this evidence would be of no avail because at most it would prove an 
implied assumption of the mortgage debt. There should be no question con- 
cerning the admission of parol evidence to prove this assumption of the 
mortgage. Where the terms of a deed are equivocal, extraneous evidence will 
be admitted to show the circumstances which surrounded the parties at the 
time it was executed. In a majority of the cases cited above, the deed of 
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conveyance simply stated that the title was taken subject to a mortgage. 
Assumption of the incumbrance by the grantee was, or was not, implied only 
after an examination of the facts which led to the execution of the deed. An 
express assumption of the mortgage debt, as required under the rule of the 
instant case, is easily and definitely determined. It eliminates the implied in- 
tention of the parties, which is an untrustworthy form of evidence as com- 
pared with expressed intention. There is, however, the weight of authority 
cited above, which recognizes the opposite rule as being applicable to the 
cease here reviewed. 
Donatp A. ButcHart. 

BREACH OF PrRoMISE TO MArRY—DAMAGES—EFFECT OF PLAINTIFF’S SuB- 
SEQUENT MARRIAGE TO ANOTHER.—In the case of Ableman v. Holman, —— 
Wis. ——, 217 N. W. 689, decided February 7, 1928, the Supreme Court of 
Wisconsin had up for review the question of damages for breach of promise 
to marry. In that case, the parties first met in February, 1924. Plaintiff, a 
woman of thirty, resided at Elgin, Illinois, and defendant, who was at that 
time thirty-seven, at Sheboygan in this state. They were soon engaged to be 
married. They corresponded frequently and met several times in Chicago 
where he took her to entertainments. 

In June, 1924, he broke the engagement. At this time they had seen each 
other a total of about twenty-four hours. In October, 1925, plaintiff was 
married to one Barnet. 

In the trial of this action for breach of promise to marry, there was 
cenflicting testimony as to defendant's wealth. There was no evidence of 
any misconduct on defendant’s part aside from the fact that he broke his 
promise without adequate legal excuse. She testified that he acted toward her 
in all respects like a perfect gentleman. She also testified that her husband 
was a far better one than defendant would have been, and that she was living 
very happily with him at the time of the trial. 

The trial court instructed the jury that defendant’s wealth might be 
considered in fixing punitive damages, but not compensatory. 

The jury returned a verdict for ten thousand dollars compensatory, and 
five thousand dollars punitive damages, and defendant appealed. 

The Supreme Court held that the trial court’s instruction excluding de- 
tendant’s wealth in estimation of compensatory damages was correct as a 
general rule for personal injury cases, but incorrect in an action for breach 
of promise to marry, where the plaintiff’s damages are directly dependent upon 
the defendant’s wealth and social position. They reduced the judgment to 
four thousand dollars and gave the defendant the option to take that or a new 
trial. 

There seem to be three bases on which damages are recoverable in a 
breach of promise action, punitive damages, compensatory damages for the 
plaintiff's mental suffering and mortification, and compensatory damages for 
the plaintiff’s loss of the advantages of a marriage to the defendant, wealth, 
social position, a husband, a permanent home, etc. 

As to punitive damages, the Supreme Court in this case seems to have 
excluded any recovery, by cutting the damages from ten thousand dollars 
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compensatory and five thousand dollars punitive damages to four thousand 
dollars. And there seems to have been no reason in this case for allowing 
any punitive damages. In 9 Corpus Juris, 381, it is said, “Where, in the 
making of the contract or in the breach thereof, defendant has been guilty 
of fraud or deceit, or has been actuated by evil motives, punitive or exemplary 
damages may be awarded.” Luther v. Shaw, 157 Wis. 231, 147 N. W. 17. For 
other cases see 9 Corpus Juris, 381, note 76. “But something more than a 
mere refusal, without sufficient excuse, to perform the contract must be shown 
in order to authorize such an award.” Goddard v. Westcott, 82 Mich. 180, 
46 N. W. 242; Baumle v. Verde, 33 Okla. 243, 41 L. R. A. (N. S.) 840, Ann. 
Cas. 1914 B. 317, 124 Pac. 1083; Dupont v. McAdow, 6 Mont. 226, 9 Pac. 
925; Chellis v. Chapman, 125 N. Y. 214, 11 L. R. A. 784, 26 N. E. 308. 

Next, as to compensation for personal suffering and mortification due to 
defendant’s conduct, let us consider these facts: Plaintiff was married to 
another man in a little over a year after breach. She was apparently not 
discouraged by this defendant’s actions. She had recovered enough to take 
part in another courtship, accept another prospective husband, and marry him, 
all in a little over a year. It seems that her mortification and suffering must 
have been almost momentary and negligible. It couldn’t have been very con- 
siderable, as she had been with him for only about twenty-four hours all told. 
It is probable, however, that she did suffer some loss of pride and undergo 
some temporary grief, and for that she is entitled to be compensated. 

As to plaintiff’s claim for the loss of the advantages of the marriage, 
an interesting question, which the court barely touches upon, is involved. 
The plaintiff, after defendant’s breach, has married another man. What 
effect, if any, should that have on the damages which are to put her in as 
good a position as if she had married defendant? 

There is very little authority on the subject. Only two cases directly 
in point have been found—one representing one extreme, and one the other. 

In Fisher v. Barber, 62 Texas Civil Appeals, 34, 130 S. W. 871, decided 
in 1910, the Texas court says, “There is no merit in appellant’s contention that 
because of the fact that plaintiff has succeeded in procuring a husband that 
she is only entitled to recover nominal damages for defendant’s breach of his 
contract to marry her. It may be that her present and future life is and will 
be as happy, or more so, than it would have been if she had married the 
defendant; but granting that such is the case, this does not compensate her 
for the injury done her by the defendant and can not avail him as a satisfac- 
tion and discharge of the damages caused plaintiff by his wrongful act.” That 
seems quite conclusive against the contention that her marriage should be 
taken into consideration, but in that case it is apparent that there was con- 
siderable damage done for which, despite the marriage, the plaintiff should 
have recovered. After breach and before her subsequent marriage, the plaintiff 
in the Texas case had to take in washing for twenty-two months to keep her- 
self alive. In the instant case plaintiff did nothing of the kind. In the Texas 
case defendant was worth thirty thousand dollars, whereas the man she 
married was “not a wealthy man, runs a livery stable in Dayton, and makes 
a plain living,” while in our case it is not shown that the defendant was any 
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wealthier than her husband, and the plaintiff herself testified that the latter 
was a much better man and they were living very pleasantly and happily. 

The other case on the point is Pepperas v. LeDuc, 11 Dominion Law 
Reports, 193, decided in 1913, where the Ontario Supreme Court says at page 
194, “The plaintiff’s claim for breach of promise of marriage is absurd, as 
she has married a person other than the defendant—so that, presumably, she 
has benefited by the defendant's breach of that part of his contract.” See also 
Henderson v. Spratlen, 44 Colo. 278, 98 Pac. 14. 

In view of the scarcity of cases in point and the wide divergence between 
those quoted from, let us see upon what principle compensatory damages for 
breach of promise to marry are given. Sedgwick in volume 2 (9th ed.) of his 
text on Damages says at pages 1275 and 1276, “In estimating compensatory 
damages for breach of promise of marriage the jury may allow compensation 
for the loss of the advantages of the marriage: the reasonable expectation 
of sharing in the husband’s wealth, the permanent home and advantageous 
establishment, and the social standing which might follow the marriage. 
For the purpose of properly estimating the adavntages of the proposed marriage 
it is admissible to show the pecuniary position of the defendant at the time 
of the breach of the contract. This can be done by proving the defendant's 
wealth by reputation especially as this directly affects the social position which 
the plaintiff would have gained by the marriage.” The principle is that the 
plaintiff should recover such damages, as would, as far as damages can, put 
her in as good a position as if she had married defendant. Lawrence v. Cooke, 
56 Me. 187, 96 Am. Dec. 443; Harrison v. Swift, 13 Allen, 144; Coolidge v. 
Neat, 129 Mass. 146; Grant v. Willey, 101 Mass. 356. If that is so, would not 
the recovery of very small damages put plaintiff, who is married to a man 
she claims is better than defendant, and who is presumably just as wealthy, 
in as good a position as if she had married defendant? 

In consideration of this question, let us see what are some of the circum- 
stances which have been held to affect compensatory damages. 

“Any circumstance tending to diminish the damages which would other- 
wise be recovered by the plaintiff may be shown in mitigation of damages.” 
2 Sedgwick on Damages (9th ed.) 1283. And again at page 1287, “An offer 
of the defendant, after breach, to marry the plaintiff may be shown as bearing 
on the amount of damages.” To support this proposition, he cites McCarty v. 
Heryford, 125 Fed. 46; Kelly v. Renfro, 9 Ala. 325, 44 Am. Dec. 441; Kurtz v. 
Franl-. 76 Ind. 594, 40 Am. Rep. 275; and contra, Halloway v. Griffith, 32 
Ia. 409, 7 Am. Rep. 208. He continues, “This is perhaps not properly mitiga- 
tion of damages, but on general principles it would show that the plaintiff had 
an opportunity to avoid the loss of the pecuniary advantages of the marriage, 
and therefore should not recover compensation for the loss of such advantages.” 
This doctrine probably could not be extended to include unaccepted proposals 
by others, because the lady cannot be expected to accept every proposal in 
erder to mitigate the damages. But why would it not apply where another 
proposal is accepted? If the fact that she refused such a proposal from the 
defendant should be taken into consideration, why not the fact that she has 
accepted such a proposal from someone else? 
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“The jury may take into account the plaintiff's altered social position in 
consequence of the defendant’s misconduct. And for that purpose evidence 
of the plaintiff's poverty may be shown.” 2 Sedgwick on Damages (9th ed.) 
1281; Musselman v. Barker, 26 Neb. 737, 42 N. W. 759. In Vanderpool v. 
Richardson, 52 Mich. 336, 17 N. W. 936, the court said, “But when the suit 
is for the loss of a marriage and of an expected home, the fact that the plain- 
tiff is without the means to provide an independent home for herself is not 
entirely unimportant.” If the poverty of the plaintiff may be shown in aggra- 
vation of damages, why may not the fact that her husband supports her as 
well as defendant could have, be shown in mitigation? In Rutter v. Collins, 
103 Mich. 143, 61 N. W. 267, it is said, “The undisputed evidence shows that 
the defendant was a man of some property, who had been sheriff of the 
county, while the plaintiff was a woman engaged in doing general housework. 
If defendant had married her, it would have been an advance in station for 
lier, in the estimation of society.” If such evidence enlarged damages, would 
not the fact that the plaintiff's present station in life is just as good as it 
would have been if she had married the defendant, reduce damages? 

“The plaintiff may recover compensation for any damages suffered as a 
consequence of the breach of contract... .. The plaintiff, if a woman, may 
also show that the engagement subsisted for so long a time that other suitors 
were discouraged from approaching her with offers of marriage and that she 
has therefore lost the opportunity of becoming engaged to others.” 2 Sedg- 
wick on Damages 1278; Olmstead v. Hoy, 112 Ia. 349, 83 N. W. 1056. If the 
fact that she could not readily find another man after the defendant's breach 
would increase damages, would not the fact that she did find another with no 
apparent difficulty decrease them? 

Frost v. Knight, L. R. 7 Exchequer 111, was a case where the defendant 
promised to marry the plaintiff on his father’s death. He broke the engagement 
and the plaintiff sued him before the father’s death. The court allowed the 
piaintiff to recover. They said that on anticipatory breach by the defendant, 
plaintiff could, at her option, wait until time for performance or treat the 
renunciation as a breach and sue immediately. They say, “To hold that the 
aggrieved party must wait till the time fixed for marrying shall have arrived, 
or the event on which it is to depend shall have happened, would have the 
effect of aggravating the injury, by preventing the party from forming any 
other union, and, by reason of advancing age, rendering the probability of 
such a union constantly less.” This sounds as if one of the important things 
in aggravation of damages would be the prevention by the defendant of the 
chance for the plaintiff to marry another. But in our case, the plaintiff had, 
and has taken advantage of, the opportunity to marry another. 

From these propositions it would seem that on principle a plaintiff would 
be precluded from recovering damages for the loss of the advantages which 
2 marriage to the defendant would have given her, if she has married another 
who maintains her just as well as the defendant could have and she admits 
that her husband is a “better man than defendant would have been.” 

The courts, however, seem quite opposed to the idea that. where a plaintiff 
has received compensation or benefit from other sources as a result of the 
defendant’s misconduct, that benefit should be deducted from the damages 
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which the plaintiff would ordinarily be able to recover from the defendant 
for such misconduct. 

In Page on Contracts, section 3196, it is said, “After the loss is fixed, 
the skill or good luck of the party not in default may result in his avoiding 
ultimate financial loss in the transaction. This is, however, of no consequence 
in estimating damages.” E. E. Thomas Fruit Co. v. Start, 107 Cal. 206, 40 
Pac. 336; Cobb v. Illinois Central Ry. Co., 38 Ia. 601; Squire v. Western 
Union Telegraph Co., 98 Mass. 232, 93 Am. Dec. 157; Western Union Tele- 
graph Co. v. Nye and Scheider Co., 70 Neb. 251, 63 L. R. A. 803, 97 N. W. 
305; Muller v. Eno, et al.. 14 N. Y. 598; Hibbard v. Western Union Tele- 
graph Co., 33 Wis. 558, 14 Am. Rep. 775; Western Union Telegraph Co. v. 
Hall, 124 U. S. 444, 31 L. ed. 479, 8 Sup. Ct. 577. In Cobb v. Illinois Central 
Ry. Co., 38 Ia. 601, the court says, “The rule of the instructions bases the 
measure of plaintiff's damages upon the market value of the oats at the place 
and time they were offered to defendant for transportation, and not upon what 
plaintiff's vendors may have realized by a re-sale of the property. Its cor- 
rectness will be readily seen by considering the rights and relations of the 
parties.” From this it may be safely concluded that the contract rule is that 
camages for breach of the ordinary executory commercial contract are meas- 
ured by the difference between the market price and the contract price, and the 
fact that the vendor, after anticipatory breach by the vendee, later sells at 
a much better price than the market price is immaterial as to the damages 
which the vendee must pay. 

The tort rule is similar. “The wrongdoer is not entitled to have the 
damages to which he is liable reduced by proving that plaintiff has received 
compensation for the loss from a collateral sourse, wholly independent of him.” 
17 Corpus Juris 929; Brabham vy. Baltimore and Ohio Ry. Co., 220 Fed. 35, 
136 C. C. A. 117, L. R. A. 1915 E. 1201; Bachelder v. Morgan, 179 Ala. 339, 
Ann. Cas. 1915 C. 888, 60 So. 815; Nashville, etc. R. Co. v. Miller, 120 Ga. 
453, 67 L. R. A. 87, 1 Ann. Cas. 210, 47 S. E. 959; Citizens’ Gas Co. v. 
Whipple, 32 Ind. A. 203, 69 N. E. 557; Norristown v. Moyer, 67 Pa. 355; 
Heath v. Seattle Taxicab Co., 73 Wash. 177, 131 Pac. 843. See other cases, 
17 Corpus Juris 929, note 23. “Generally there can be no abatement of dam- 
ages on the principle of partial compensation received for the injury where it 
comes from a collateral source, wholly independent of the defendant, and is as 
to him res inter alios acta. As where a man whose wife was killed remarries ; 
the pecuniary value of the services rendered by the wife of the second marriage 
cannot avail the party who is responsible for the death of the first wife.” 
1 Sutherland, Damages (3rd ed.) section 158, discussing Davis v. Guarniere, 
45 O. S. 470, 4 Am. St. Rep. 548, 15 N. E. 350. 

So, by analogy to these tort and contract cases, it would seem that plain- 
tiff who marries another after. breach by defendant of his promise to marry, 
is not to be limited in her damages because of the fact that she was lucky 
enough to find another husband. But by analogy to the other circumstances 
which have been held to mitigate damages in breach of promise cases, she 
should be barred as far as her recovery is for the loss of the advantages 
of a home and husband. 

NorMAN E. Risyjorp. 
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Search warrant, power to issue in absence 
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Automobilist. non-resident, 
over, 189, 
Deportation of aliens, 


jurisdiction 


hearing in, 217 


Due process, workmen’s compensation 
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Income tax (See Taxation) 
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Insurance 
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Foreign exchange, computation of, 233 
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Animals at large in highway, 170 
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Parent, right of action against, 249 
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Husband, liability to wife for negligence, 


Joint enterprise, liability of driver to 
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Landlord, negligence of (See Landlord 
and Tenant) 

Parent, right of action against, 249 

Negotiable instruments 
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Public Streets and 
Animals running at large, liability of 
owner, 170 
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recovery for services, 3 
Quiet enjoyment 
Lease, in, (See Landlord and tenant) 
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Real estate brokers 
Oral contract, recovery for services, 379 
Remedies 
Election of, (See Election of remedies) 
Rent (See Landlord and tenant) 
Rescission 
Fraud, for, 33 
Residence 
Domicile, contrasted with, 470 
Schools 
Residence for school purposes, 470 
Search and seizure 
Application for, name of purchaser of 
intoxicating liquor, is it necessary? 477 
Clerk of court, power to issue search war- 
rant in absence of presiding judge, 496 
Sororities 
Taxation, exemption of property from, 223 
Specific lormance 
Abatement for dower, 362 
Decree in suit by vendor for, 220 
State Association, 1926, 47 
Stop, look, and listen 
Railroad crossing, duty at, 467 
s 
Picketing, legality of, 308 
roducts, against use of, 250 
Sub-Contractor 
Liability of contractor for, acts of, 500 


upport 
Lateral, liability of contractor for inter- 
ference by sub-contractor, 500 
Taxation 
Exemption of property of fraternities, 223 
Income 
Distinguished from corpus, 465 
Tax on, annuities, 368 
National Bank stock, 102 
United States bonds 
Income not to be computed in 
taining license tax, 443 
Indirect taxation of hy 
terest on income, 3 
Tenancy by entirety, 107 
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Ticket 
Lottery, rights under, 245 

Tort (See also Negligence) 
Husband, liability to wife, 37 
— tort-feasors, 248, 500 
vandlord, by (See Landlord and tenant) 
Municipal corporation, liability for, 244 
Parent, liability to child in, 249 


rade 
Conflict of laws, as to, 230 


Decree of special, collateral attack, 175 
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Investments, duty of trustee to change, 
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Tuberculosis 
Cattle, local option as to condemnation 
of diseased cattle, 117 
Uniform Negotiable Instruments Law 
(See Negotiable instruments) 
United tes 
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Income, indirect taxation of, 377 
License tax, whether included in com- 
puting, 433 
Vendor and purchaser 
Decree in suit by vendor for specific per- 
formance, 
Verdict 
Court, power to modify verdict, 371 


Warn 
Landlord by, (See Landlord and tenant) 
Wills 


Instruments, other, distinguished from, 56 
Legacies and devises, vesting of, 473 
Witness 
Competency as to transaction with de- 
cedent, 
Work and labor 
Real estate broker, recovery for services 
under oral contract, 379 
Workmen’s sation Act 
Award, effect of, 236 
Due process, 236 
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The sixtieth regular session of the Law School will open Sept. 26, 
1928. The regular course of study covering a period of three years leads 
to the degree of Bachelor of Laws. Candidates for the degree must 
present credits equivalent to two years of college work in addition to a 
four-year high-school course. A limited number of special-students, 
who are at least 21 years of age and have had a four-year high-school 
course, will be admitted. A six-year combined course in Letter and 
Science and Law leads to the degree of Bachelor of Arts and Bachelor 
of Laws. 


After January 1, 1929 all candidates for admission to the school as 
candidates for the degree of Bachelor of Laws must present three years 
of prelegal college work. Students who can present two years of college 
work required of all applicants for admission to the bar examinations 
in Wisconsin after January 1, 1928, will be admitted as special students 
and enabled to prepare themselves for the bar examination. 


For further information address the Dean of the Law School, Mad- 
ison, Wisconsin. 
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